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IN THE COURT OF APPEALS OF VIRGINIA 

 

TRUDY ELIANA MUNOZ RUEDA  ) 
      ) 
v.      ) Record No. ______________ 
      ) 
COMMONWEALTH OF VIRGINIA ) 
 

 

BRIEF IN SUPPORT OF PETITION FOR WRIT OF ACTUAL INNOCENCE 
BASED ON NONBIOLOGICAL EVIDENCE 

 

Trudy Eliana Muñoz Rueda (hereinafter “Ms. Muñoz”), an innocent woman now 

in the custody of the Commonwealth of Virginia, hereby petitions this Court to grant this 

Writ of Actual Innocence based on Non-Biological Evidence. In prosecuting Ms. Muñoz, 

the Commonwealth relied upon medical testimony that has since been systematically 

undermined since 2010. Specifically, the prosecution presented testimony from self-

proclaimed experts in Shaken Baby Syndrome (hereinafter “SBS”), who opined that 

violent abuse could be conclusively inferred from the triad of symptoms that victim Noah 

Whitmer exhibited at the hospital. Since 2010, there has been an upshot in the number of 

acquittals that have resulted from courts rejecting SBS and more than a dozen convictions 

based upon this same unreliable science have been reversed in the years since Ms. 

Muñoz’s conviction.1  

                                                 
1 In re Pers. Restraint of Fero, 2016 Wash. App. LEXIS 8, 30 (Wash. Ct. App., Jan. 5, 
2016), Prete v. Thompson, 10 F. Supp. 3d 907 (N.D. IL, Eastern Division 2014), People 
v. Bailey, 47 Misc. 3d 355, 357 (Monroe County Ct., December 16, 2014), Hamilton v. 
Commonwealth, 293 S.W.3d 413 (Court of Appeals Kentucky, Aug. 14, 2009), State v. 
Edmunds, 746 N.W.2d 590 (Wis. Ct. App. 2008); A.C. Thompson, California Governor 
Commutes Sentence in Shaken Baby Case, PROPUBLICA, April 6 2012, at 
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INTRODUCTION 

 Ms. Muñoz was convicted in 2010 of child abuse or neglect and willful or 

negligent cruelty or injury to a child while working as a daycare provider. Ms. Muñoz’s 

conviction was based entirely on an unproven and controversial scientific theory called 

the SBS hypothesis, which allows medical experts to assume child abuse as the cause of a 

child’s injuries when the child presents with a triad of symptoms (hereinafter “the triad”) 

consisting of cerebral edema (brain swelling), retinal hemorrhages (bleeding on the inside 

surface of the rear part of the eye), and subdural hematoma and/or hemorrhaging 

(bleeding between the outer layers of brain tissue). Since she was first accused of child 

abuse in April of 2009, Ms. Muñoz has steadfastly maintained her innocence. 

Recent developments in the medical, scientific, and now legal communities have 

made it clear that SBS is entirely inappropriate as a means of assigning legal liability. 

Based on newly available research regarding SBS, there now can be no remaining doubt 

that Ms. Muñoz is actually innocent of the crimes for which she was convicted. In the 

intervening years between Ms. Muñoz’s conviction and now, the “science” underlying a 

SBS diagnosis has been dealt blow after blow, as scientists and doctors discover a myriad 

of other causes for the triad of symptoms presente in such cases. Because several of these 

                                                 
https://www.propublica.org/article/california-governor-commutes-sentence-in-shaken-
baby-case, Megan Greenlaw, Innocent Dad Acquitted of Murder Charges in Death of 
Baby, Will Not Face Re-Trial, INQUISITR, Nov. 4, 2012 at 
http://www.inquisitr.com/386869/innocent-dad-acquitted-of-murder-charges-in-death-of-
baby-will-not-face-re-trial/, Patricia Wen, Medical examiners here can be a jury of one, 
THE BOSTON GLOBE, Aug. 20, 2016 at 
https://www.bostonglobe.com/metro/2016/08/20/life-and-death-decision-without-
supervision/gRzxpXjWQ0gHY2y49Nb8LK/story.html, Angelica Sanchez, Cudahy 
Babysitter found not guilty of first degree reckless homicide in death of 6-month-old 
child, FOX 6 NOW, May 5, 2017 at http://fox6now.com/2017/05/05/on-trial-cudahy-
babysitter-accused-of-violently-shaking-infant-in-her-care/.   

https://www.propublica.org/article/california-governor-commutes-sentence-in-shaken-baby-case
https://www.propublica.org/article/california-governor-commutes-sentence-in-shaken-baby-case
http://www.inquisitr.com/386869/innocent-dad-acquitted-of-murder-charges-in-death-of-baby-will-not-face-re-trial/
http://www.inquisitr.com/386869/innocent-dad-acquitted-of-murder-charges-in-death-of-baby-will-not-face-re-trial/
https://www.bostonglobe.com/metro/2016/08/20/life-and-death-decision-without-supervision/gRzxpXjWQ0gHY2y49Nb8LK/story.html
https://www.bostonglobe.com/metro/2016/08/20/life-and-death-decision-without-supervision/gRzxpXjWQ0gHY2y49Nb8LK/story.html
http://fox6now.com/2017/05/05/on-trial-cudahy-babysitter-accused-of-violently-shaking-infant-in-her-care/
http://fox6now.com/2017/05/05/on-trial-cudahy-babysitter-accused-of-violently-shaking-infant-in-her-care/
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alternative causes were present in Ms. Muñoz’ case, no rational trier of fact could find 

Ms. Muñoz’s guilt beyond a reasonable doubt. 

 Ms. Muñoz alleges under oath, and describes more fully below, that she satisfies 

all of the requirements of Section 19.2-327.11: 

i. the crimes for which Ms. Muñoz was convicted were based upon pleas of not 
guilty; 

 
ii. Ms. Muñoz is actually innocent of the crimes for which she was convicted; 

 
iii. The previously unknown or unavailable evidence supporting her innocence is 

described below and includes substantial research by scientists and medical 
experts indicating that SBS is inaccurate and should not be used as a basis for 
legal liability for child abuse; 

 
iv. This evidence was previously unknown or unavailable to Ms. Muñoz or her 

trial attorney of record at the time the conviction became final in the circuit 
court; 

 
v. The previously unknown or unavailable evidence became known or available 

to Ms. Muñoz, as described below, as a result of investigation into recent 
scientific and medical research regarding the invalidity of the SBS hypothesis; 

 
vi. The previously unknown or unavailable evidence is such as could not, by the 

exercise of diligence, have been discovered or obtained before the expiration 
of 21 days following entry of the final order of conviction by the court; 

 
vii. The previously unknown or unavailable evidence is material and when 

considered with all o the other evidence in the current record, will prove that 
no rational trier of fact could have found proof of guilt beyond a reasonable 
doubt; and  

 
viii. The previously unknown or unavailable evidence is not merely cumulative, 

corroborative, or collateral. 
 

Ms. Muñoz demonstrates by clear and convincing evidence that she satisfies the 

requirements of Section 19.2-327.11, and she respectfully requests that this Court find 

that no rational trier of fact could have found proof of guilt beyond a reasonable doubt in 

her case, grant her a writ of actual innocence, and vacate her conviction.  
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The Commonwealth largely ignored evidence in Noah Whitmer’s medical records 

that suggested that Noah suffered from one or more pre-existing conditions that caused 

his injuries. Since Ms. Muñoz’s conviction, studies have revealed that many of these pre-

existing conditions or symptoms, discounted by the Commonwealth’s witnesses, are 

alternate causes of the triad of symptoms. Such pre-existing conditions or symptoms in 

Noah’s case include dehydration, infection, and pre-existing head trauma both from a 

plaque falling onto his head at home ten days earlier and from a traumatic birth. 

Additionally, Noah’s family history went unexplored despite the fact that Noah’s 

grandfather had experienced febrile seizures as an infant.  

Since Ms. Muñoz’s conviction, it has become increasingly clear that the injuries 

often associated with SBS are also consistent with meningitis, cerebral venous 

thrombosis, and strokes. Given Noah’s medical history, it is probable that he suffered 

from one of these other medical conditions. This suggestion is further supported by Noah 

Whitmer’s CT and MRI scans, which revealed collections of old blood, as well as new 

blood, in the brain at that time. Doctors now recognize that the presence of old blood 

indicates that a child had a pre-existing condition or experienced trauma. If Noah 

Whitmer’s injuries were caused by Ms. Muñoz on April 20, 2009, then there would not 

have been old blood on his brain. The presence of old blood suggests that Noah had a 

pre-existing condition which caused him to seize and subsequently exhibit the triad of 

symptoms.  

Recent evolving medical opinions, embraced by the courts, have shown that SBS 

is based on science that is demonstrably unreliable. Studies have shown that retinal 

hemorrhages are more likely to be the result of CPR or increased pressure in the head 
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rather than rotational injury during shaking. A child could not be shaken hard enough to 

cause the triad of symptoms, absent an accompanying neck injury (which Noah did not 

have). Doctors have developed a deeper understanding of cerebral venous thrombosis 

(“CVT”), which largely mimics the symptoms attributed to SBS. Moreover, the 

emergence of an understanding of lucid intervals has completely undermined SBS as a 

legal theory of liability, because triers of fact can no longer assume that the last person to 

be with the child was the person to cause the child’s injuries.  

STATEMENT OF FACTS 

Ms. Muñoz is completely innocent of all the crimes for which she has been 

imprisoned since 2010. In 2010, she was wrongfully convicted by a Fairfax, Virginia jury 

of child abuse or neglect and willful or negligent cruelty or injury to a child. On April 20, 

2009, Ms. Muñoz was caring for five children at her home daycare center in Alexandria, 

Virginia. At all relevant times, Ms. Muñoz had the proper certifications and licensing run 

a home day care facility and was up-to-date on her inspections. Tr. 1/12/2010 at 56.2 Also 

present that day were Ms. Muñoz’s sister-in-law and employee, Beatriz Eva Valle Toro 

(“Valle”), and Ms. Muñoz’s own five-year old daughter, Jimena Ames. The children had 

been dropped off by their respective parents between approximately 7:00 A.M. and 8:00 

A.M. Tr. 1/20/2010 at 76-77. Ms. Muñoz was with the children until approximately 8:30 

A.M., when she left for a doctor’s appointment. Tr. 1/20/2010 at 76-82. Valle watched 

the children until Ms. Muñoz returned at approximately 11:00 A.M. Tr. 1/20/2010 at 84. 

Both women were with the children until approximately 1:00 P.M., when Valle ended her 

                                                 
2 Citations to “Tr.” refer to the trial transcript, which is in the state court record. Although 
she has not included the trial transcript in her appendix to this writ, Ms. Muñoz will 
provide a copy to the Court upon request.  
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workday, as she customarily did. Tr. 1/20/2010. Ms. Muñoz ordinarily watched the 

children on her own in the afternoon, as they usually spent that time napping. 

Four-month-old Noah Whitmer had enrolled in her day care only five weeks 

earlier. Tr. 1/11/2010 at 118. Several of Noah’s caretakers, including Ms. Muñoz, Valle, 

and Ms. Muñoz’s older daughter Renata Ames, reported that Noah had been increasingly 

unhappy in the week preceding April 20. WAI App. 122 ¶ 9; WAI App. ¶ 8; Tr. 

1/20/2010 at 103.3 Renata Ames and Valle noted that in that week Noah “cried a lot and 

seemed troubled” and “was very cranky.” WAI App. 122 ¶ 9; WAI App. ¶ 8. Particularly, 

Renata stated that Noah would “cry, and I would give him a toy, and he wouldn’t want to 

play, so I’d give him another toy, and he wouldn’t want to play with that one either. 

There was nothing I could do to stop him from crying…. Noah’s behavior the week 

before this happened was unusual for him. Normally, he was a very playful and happy 

baby.” WAI App. 122. Ms. Muñoz also testified at trial that Noah was cranky in the week 

before April 20, and was cranky throughout the day of April 20. Tr. 1/20/2010 at 99, 103, 

107. Even Noah’s mother, Erin Whitmer, was aware of his recent discontent, and 

believed that a recent switch to solid food might have been the cause (Tr. 1/20/2010 at 

103); however, both Ms. Muñoz and Valle noted that Noah was not inclined to drink 

formula that day, either. Tr. 1/20/2010 at 87. Additionally, Valle stated that she noticed 

that Noah “cried a lot and seemed troubled,” and that when she changed his diaper one 

time, she noticed that “his poop was abundant and green.” WAI App. 135 at ¶ 8. 

 Ms. Muñoz testified that she attempted to comfort Noah; she fed him (Tr. 

1/20/2010 at 88); she changed his diaper (Tr. 1/20/2010 at 90); she played games with 

                                                 
3 Citations to “WAI App.” refer to the appendix filed with this petition. 
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him (Tr. 1/20/2010 at 92); she sang to him (Tr. 1/20/2010 at 95); she gave him a pacifier 

(Tr. 1/20/2010 at 99); she encouraged him to nap (Tr. 1/20/2010 at 108-09). These efforts 

helped temporarily, but each time he would soon become fussy again. Tr. 1/20/2010 at 

88-103.  

Between 1:00 P.M. and 2:15 P.M., shortly after Ms. Muñoz began feeding Noah 

another bottle, she suddenly felt that one of his arms had gone limp. Tr. 1/20/2010 at 114. 

Concerned that he was having difficulty swallowing the formula, Ms. Muñoz cradled 

Noah on her shoulder and patted him on the back. Tr. 1/20/2010 at 115. As she was 

holding him, she felt his body curl into a “little ball,” so she moved him to the changing 

table and tried to move his arms.4 Tr. 1/20/2010 at 115. Once she saw that Noah’s chest 

was not moving, she placed him on the floor, and began performing CPR, as she had 

been certified to do. Simultaneously, she called 9-1-1 for assistance. Tr. 1/20/2010 at 116. 

The dispatcher stayed on the phone with her, instructing her to perform CPR and to 

remove Noah’s clothes.3 Tr. 1/20/2010 at 118. Noah then began vomiting milk through 

his nose and mouth. Tr. 1/20/2010 at 119. This was the situation when EMTs arrived at 

the house. Ms. Muñoz explained what had happened, telling them that Noah appeared to 

have choked on milk. Tr. 1/12/2010 at 22. Noah was quickly transported to INOVA-

Fairfax Hospital.  

Noah entered the emergency room at 3:19 P.M. on April 20, 2009. Pet Ex. A at 

1006.4 Within the hour, a CT scan of Noah’s head was ordered at 3:44 P.M. and 

                                                 
4 This is behavior consistent with a stroke or seizure.  
3 The 911 call was lost by the Commonwealth after it was repeatedly requested by Ms. 
Muñoz’s trial attorney. 
4 Petitioner’s Exhibit A was submitted to the state court on a CD-ROM. It contained 
Noah Whitmer’s medical records, as provided to trial’s counsel by the Commonwealth; 
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performed at 3:55 P.M. Id. at 227. The CT scan revealed “findings…suspicious for a 

subdural hematoma,” which was promptly communicated to Dr. Thornton in the 

emergency room. Id. at 227. By 4:41 P.M., INOVA-Fairfax doctors had decided that 

there would be a Child Protective Services (“CPS”) investigation to look into abuse. Id. at 

1014. The primary diagnosis, recorded at 5:42 P.M. is for “subdural hemorrhage – 

traumatic,” despite the complete lack of evidence that any trauma had occurred. Id. at 

1014. Notes from a hospital social worker entered at 6:03 P.M. on April 20 indicate that 

the case was referred to CPS at the request of Dr. Thornton, and that the hospital was 

coordinating with police officers to investigate the case. Id. at 509. By 7:18 P.M. that 

evening, Dr. Thornton discussed the case with a homicide detective, despite the fact that 

Noah was not dead, nor did he die. Id. at 1014. This demonstrates that the doctors at 

INOVA-Fairfax Hospital wasted no time in deciding that Noah had been the victim of 

abuse; the conclusion that Noah had suffered traumatic injury was made within two and a 

half hours of his arrival. In the eyes of the INOVA-Fairfax staff, Ms. Muñoz was 

presumed guilty from the moment Noah arrived at the hospital, and especially after 

doctors were told there was a “confession.” 

 Later that day, the police interviewed Ms. Muñoz in her home with a Spanish 

interpreter. Tr. 1/12/2010 at 200. This interview lasted approximately two hours. Tr. 

1/12/2010 at 201-02. Ms. Muñoz consented to the interview being recorded. Tr. 

1/12/2010 at 206. During that interview, Ms. Muñoz answered all the officers’ questions, 

                                                 
approximately 1,009 pages in PDF format. Citations to “Pet. Ex. A” refer to this CD, 
which is included in the state habeas record. Due to both the volume of these records and 
privacy concerns regarding Noah Whitmer’s medical records, undersigned counsel did 
not include this exhibit in the appendix, but will provide it to this Court upon request.  
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explained that he went limp as she was trying to give him a bottle, and consistently 

denied doing any harm to Noah. Tr. 1/12/2010 at 200-01.  

 The following day, April 21, Ms. Muñoz was again interviewed in her home, this 

time by Joslyn Waldron, a CPS social worker who investigates cases of child abuse. Tr. 

1/12/2010 at 150-51. Also present was a police officer, Nancy Cottrell. Tr. 1/12/2010 at 

152. There was neither a Spanish interpreter present nor did Waldron or Cottrell record 

this interview. Waldron explained that when they arrived at the house around noon, Ms. 

Muñoz, her 5-year-old daughter, and Eva Valle were present. Tr. 1/12/2010 at 152. Ms. 

Muñoz gave Waldron and Cottrell a tour of the daycare for about 15 to 20 minutes and 

then the three went upstairs where Waldron and Cottrell interviewed Ms. Muñoz. Tr. 

1/12/2010 at 154. Waldron testified that Valle and Ms. Muñoz’s daughter went 

downstairs during the interview.5 Tr. 1/12/2010 at 155. At this point, Ms. Muñoz, Officer 

Cottrell, and Ms. Waldron were the only persons present. Waldron claimed that she 

began the interview by asking Ms. Muñoz for permission to record the interview but she 

declined.6 Tr. 1/12/2010 at 155. Ms. Muñoz maintains Waldron never asked to record the 

interview. Waldron first questioned Ms. Muñoz in detail about the events of April 20 and 

Ms. Muñoz repeatedly denied that she had shaken Noah. Tr. 1/12/2010 at 156-58.  

During the interview, Waldron received a call from INOVA-Fairfax Hospital describing 

Noah’s symptoms. Tr. 1/12/2010 at 161. Waldron explained Noah’s symptoms to Ms. 

Muñoz, told Ms. Muñoz that these symptoms were consistent with shaking, and 

                                                 
5 Ms. Muñoz’s home was a ranch-style home; the downstairs was just a few steps away. 
Valle could not see the interview but she could hear it. 
6 This claim is highly dubious; law enforcement officers testified that Ms. Muñoz had 
readily agreed to a recorded interview on the previous day. Tr. 1/12/2010 at 206.  
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emphasized the importance of knowing the truth about what happened to Noah. Tr. 

1/12/2010 at 161. Waldron claimed that Ms. Muñoz responded by stating that she had 

picked Noah up, held him with one hand under his butt and another on the back of his 

neck and “moved him hard.” Tr. 1/12/2010 at 162. Waldron also provided a visual 

demonstration of the way Ms. Muñoz reported handling Noah, which consisted of 

cradling him with one hand under his bottom and another on his back, and rocking him 

gently. Tr. 1/12/2010 at 162.  

 At trial, Waldron conceded that the interview was not recorded. Tr. 1/13/2010 at 

198. Waldron additionally did not take notes from her meetings with Trudy in Spanish. 

Tr. 1/13/2010 at 198. Waldron’s notes were taken in English. Tr. 1/13/2010 at 198. Yet, 

at trial, Waldron translated her notes from English to Spanish to quote Ms. Muñoz’s 

supposed confession. Tr. 1/13/2010 at 198. Additionally, Waldron was fluent in 

Venezuelan Spanish; Ms. Muñoz is from Peru. Tr. 1/13/2010 at 204.  

Ms. Muñoz has consistently maintained that she never shook– nor ever said she 

shook – Noah. She explains that she “jiggled” him (using the Spanish word “sacudir”), 

with his body held close to her torso and fully supported by her arms. At the end of the 

interview, Ms. Muñoz’s husband, Hernani Ames arrived home from work. Tr. 1/12/2010 

at 163-64. At this time, Waldron and Cottrell explained to Ames what Ms. Muñoz had 

said. Tr. 1/12/2010 at 164. Ms. Muñoz again demonstrated for Mr. Ames and Waldron 

the jiggling motion she had recounted previously. Describing Ms. Muñoz’s actions, Ames 

says that she had one hand under the doll’s bottom and one behind his back, “the way 

anyone would hold a baby to calm” it down. WAI App. 125 ¶ 5. As Ms. Muñoz 

demonstrated this movement, Ames recalls that either Waldron or Cottrell exclaimed, 
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“See? That’s shaking, that’s shaking!” WAI App. 125 at ¶ 6. Ames remembers that he 

was “surprised when [they] said ‘that’s shaking,’ because Trudy clearly was not shaking 

the doll. She was rocking the doll gently in a soothing way.” Id. Much of the trial 

testimony centered on whether the Spanish word that Ms. Muñoz used (“sacudir”) 

translated into “shook” or “jiggled.”  

Although this second interview was not recorded, Waldron’s demonstration of 

how Ms. Muñoz said that she handled Noah was non-violent and could never have 

caused the types of internal injuries he exhibited at the hospital. Even based on the 

testimony of the prosecution’s experts, Noah’s injuries would have required “vigorous” 

or “violent shaking.” Tr. 1/13/2010 at 72-73. Whatever interpretation one believes, the 

rocking, jiggling, or shaking was done in response to the seizure that Noah was 

experiencing, and not the cause of his condition. 

Though Valle was not called to testify at trial, she overheard the interview from 

just a few stairs away.9 Valle contradicts Waldron’s report that Ms. Muñoz had made any 

sort of confession to her. As Waldron noted in her own testimony, Valle was in the 

basement as Waldron and Cottrell interviewed Ms. Muñoz. Tr. 1/12/2010 at 155. Valle 

explained that she overheard the interview and consequently, she could have testified to 

the accusatory nature of the interview and that Ms. Muñoz’s did not tell Waldron that she 

                                                 
9 Trial counsel Uriarte wanted Valle to testify about the interrogation but deferred to his 
co-counsel Kearney. WAI App. 287 at ¶ 19. Kearney, however, stated that he did not 
know that Valle had overheard the interrogation. WAI App. 118 at ¶ 12. Kearney stated 
that “I believed then and now that it was of the utmost importance to undermine Ms. 
Waldron’s credibility as a witness. If I had known that Ms. Valle had overheard Trudy’s 
interview with Ms. Waldron and could testify that Trudy never admitted wrongdoing 
despite significant pressure from Ms. Waldron and the police officer to do so, I would 
have supported putting Ms. Valle on the stand as a witness.” WAI App. 118 at ¶ 12. 
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shook Noah. WAI App. 135 at ¶ 9. Valle recalled that Waldron kept probing Ms. Muñoz 

about what she did to Noah and accusing her of hurting the baby. WAI App. 135 at ¶ 9. 

Valle asserted “Trudy never admitted that she did anything to harm the baby.” WAI App. 

135 at ¶ 11. Also, Valle stated that Ms. Muñoz was never asked about recording the 

interview. WAI App. 135 at ¶ 13. 

 Nevertheless, in her conversations with INOVA-Fairfax Hospital, Waldron 

characterized Ms. Muñoz’s statement as a confession to having shaken Noah. Based upon 

Waldron’s false report of a confession, healthcare professionals at INOVA-Fairfax 

Hospital cursorily concluded that Ms. Muñoz had intentionally injured Noah. One of the 

treating physicians, Dr. Dawn Thornton testified at trial, a “child this age who has blood 

on the brain is typically an abuse case until proven otherwise.” Tr. 1/11/2010 at 184. 

Noah’s medical records are rife with erroneous reports that Ms. Muñoz confessed to 

shaking Noah. Pet. Ex. A. The medical file states that “homicide detectives were 

involved on the date of admission [to the hospital],” and Child Protective Services was 

called from the Emergency Department. Pet. Ex. A at 1003. The notation “confession 

from baby sitter who shook baby” appears at least nine times throughout Noah Whitmer’s 

medical file. See Pet. Ex. A at 530 (4/22/2009 at 7:46 A.M.) id. at 538 (4/23/2009 at 2:21 

P.M.); id. at 545 (4/24/2009 at 7:38 A.M.); id. at 555 (4/26/2009 at 6:47 P.M.); id. at 559 

(4/29/2009 at 3:46 P.M.); id. at 568 (4/29/2009 at 12:37 A.M.); id. at 575 (4/30/2009 at 

3:55 P.M.); id. at 1003 (5/08/2009); id. at 1037 (5/08/2009). Other references to 

“babysitter shaking baby” are also found throughout the medical records. Id. at 149 

(4/22/2009); id. at 839 (5/2/2009). 
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 Noah was subsequently transferred to the PICU, where resident notes dated April 

21 at 12:25 P.M. indicate a diagnosis of “nonaccidental trauma—shaking or shaking 

impact most likely given [subdural hematoma with retinal hemorrhages].” Id. at 527. 

Further, the chart notes the “need to exclude other occult trauma [with] bone survey.” Id. 

It is revealing that there are no notes that suggested the need to exclude other possible 

causes of subdural hematoma and retinal hemorrhaging. At the same time, despite 

indicators of an infection (discussed further below), the records indicate that “no 

additional labs [are] required at the time.” Id.  

Based upon the alleged confession reported to doctors by Waldron at 7:46 A.M. 

on April 22 (Id. at 530: “confession [was obtained] from baby sitter who shook baby”), 

Noah’s treating physicians accepted that Ms. Muñoz had abused Noah, and never 

seriously investigated other potential and likely causes of his symptoms. Instead, the 

treating physicians all testified that Noah’s symptoms were the result of Shaken Baby 

Syndrome. These doctors testified that the triad of symptoms exhibited by Noah—

subdural hematoma (bleeding in the brain), retinal hemorrhages (bleeding in the eyes), 

and cerebral edema (accumulation of water in the brain)—are inconsistent with 

accidental trauma; the doctors testified that the injuries must be caused by nonaccidental, 

or abusive, trauma. Since Ms. Muñoz’ trial, this “medical testimony,” which is a legal 

diagnosis based on assumption from three medical observations -- has been thoroughly 

discredited. Additionally, the great weight of scientific evidence in this area has shifted 

and many physicians and experts, including those who originally supported the 

perpetuated SBS diagnosis including Norman Gothketch and Patrick Barnes, now 

discredit the science as a whole. 
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A) The Commonwealth’s Expert Testimony  

As in almost every “shaken baby” case, the prosecution’s primary witnesses are the 

treating physicians who provide urgent care in the emergency room, the Pediatric 

Intensive Care Unit (“PICU”), and the hospital. Their primary initial goal is to keep the 

child alive, to stabilize him, and to return the child to a non-critical condition, so that the 

patient can receive and benefit from further treatment. These emergency room physicians 

are the first who have a legal obligation to note and report suspicions of abuse. Where ER 

doctors are presented with the triad of symptoms, and where there is no immediately 

apparent explanation for these symptoms, they are obligated to “suspect” and report the 

possibility of abuse to child welfare services. There was a homicide detective assigned to 

this case within hours. 

The prosecution’s medical experts have the advantage of being able to testify in 

SBS cases that 1) they were the “treating physicians” – i.e., they actually saw the child or 

infant in question, and provided medical treatment – in this case, they could insinuate that 

it was their efforts that “saved” Noah Whitmer; 2) they can deny being “hired guns,” 

unlike the defense’s medical experts and they are not testifying for payment; and 3) they 

can claim to be “child abuse experts,” even though that description means very little in 

the medical world. By his own admission, Dr. Hauda was certified as a “child abuse 

expert” despite only attending a conference and writing on trauma in children generally. 

Tr. 2/13/2010 at 106.  

1) Testimony of Dr. Dawn Thornton 

Dr. Thornton testified on behalf of the Commonwealth as an expert in pediatric 

emergency medicine. The Court declined to accept her as an expert in Shaken Baby 
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Syndrome. Dr. Thornton’s only experience with SBS was treating “several patients” 

recovering from Shaken Baby Syndrome. Tr. 1/11/2010 at 158. Dr. Thornton had not 

conducted research related to SBS. Id. The Court rejected the Commonwealth’s request 

to admit Dr. Thornton as an SBS expert, stating that the Commonwealth was essentially 

asking the Court to accept both the SBS diagnosis and Dr. Thornton as an SBS expert. Tr. 

1/11/2010 at 168. The Court appeared to realize the confluence of the medical diagnosis 

and the legal standard that creates a directed verdict in so many SBS cases.  

Dr. Thornton testified to the symptoms Noah Whitmer exhibited upon admission 

to the hospital – seizures, a full fontanel, subdural hematoma, and difficulty breathing. Tr. 

1/11/2010 at 180. Dr. Thornton testified that subdural hematoma is generally caused by 

trauma, though can rarely be caused by strokes. Despite not being certified as an expert in 

SBS, Dr. Thornton testified “a child this age who has blood on the brain is typically an 

abuse case until proven otherwise.” Tr. 1/11/10 at 184.  

2) Testimony of Dr. William Young  
 
Dr. Young testified on behalf of the Commonwealth as an expert in pediatric 

neurology. Tr. 1/12/2010 at 87. Dr. Young conducted a neurological exam on Noah 

Whitmer on April 22 in response to Noah Whitmer exhibiting continuous seizures. Dr. 

Young testified that the injuries shown through the MRI and CT scan, namely thrombosis 

and hemorrhaging, would be consistent with shaking. Tr. 1/12/2010 at 104-106. Dr. 

Young testified that the injuries were likely acute (or caused by trauma) as opposed to 

chronic because in cases of chronic injury there is often shrinkage of the brain from past 

injuries, scarring of the brain, and edema. Tr. 1/12/2010 at 107. 

3) Testimony of Dr. Amy Jeffrey 
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Dr. Jeffrey testified on behalf of the Commonwealth as an expert in the field of 

opthamology. Tr. 1/12/2010 at 124. Dr. Jeffrey testified that the hemorrhaging in Noah 

Whitmer’s eyes did not result from CPR and that it is “very unusual” for hemorrhaging in 

the eyes to result from CPR. Tr. 1/12/2010 at 132. Additionally, Dr. Jeffrey testified that 

Noah’s injuries were inconsistent with accidental trauma and that hemorrhaging can 

result from shaking absent external injuries. Tr. 1/12/2010 at 136-140. Moreover, Dr. 

Jeffrey testified that hemorrhages caused by the swelling of the brain would result in 

optic nerve swelling with minimal hemorrhages. Tr. 1/12/2010 at 144. 

4) Testimony of Dr. Craig Futterman  

Dr. Futterman testified on behalf of the Commonwealth as an expert in pediatric 

care, pediatric critical care, and Shaken Baby Syndrome. Tr. 1/13/2010 at 25, 45, 92. 

Notably, Dr. Futterman is not a radiologist, neurologist, neurosurgeon, or opthamologist, 

and his experience involving SBS was limited to attending three conferences before the 

year 2000, where SBS was discussed. Tr. 1/13/2010 at 40.  

Dr. Futterman first encountered Noah Whitmer in the pediatric intensive care unit 

on April 20, 2009. Tr. 1/13/2010 at 43. But significantly, Dr. Futterman also testified that 

the CT scan revealed a subdural hematoma, cortical venous thrombosis, and injury to the 

brain without physical evidence of violent injury. Tr. 1/13/2010 at 48-50. The MRI also 

revealed bilateral retinal hemorrraging. Tr. 1/13/2010 at 55. Dr. Futterman testified that 

Noah’s injury would have resulted from severe rotational acceleration and testified that 

he believes to a reasonable degree of medical certainty that Noah Whitmer’s injuries 

were caused by SBS due to the bleeding in Noah’s brain. Tr. 1/13/2010 at 61; Tr. 

1/13/2010 at 65.  
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Dr. Futterman testified that there was no old blood in Noah’s brain. Tr. 1/13/2010 

at 58. Moreover, Dr. Futterman testified that had there been old blood in Noah’s brain, 

that bleeding would have been unrelated to bleeding that had occurred on April 20th. Tr. 

1/13/2010 at 58.  

Additionally, Dr. Futterman testified that the symptoms exhibited by Noah 

Whitmer (going limp, vomiting, wheezing) would occur immediately following the brain 

injury. 1/13/2010 at 66. Moreover, Dr. Futterman’s testimony did not consider the 

possibility of a lucid interval, a period of time in which Noah Whitmer would have 

seemed healthy, but would have already been injured.10 

5) Testimony of Dr. William Hauda 

Dr. Hauda testified on behalf of the commonwealth as an expert in pediatric 

medicine, pediatric emergency medicine, and most questionably, as an expert in child 

abuse and Shaken Baby Syndrome.11 Tr. 1/13/2010 at 95. Notably, much of Dr. Hauda’s 

testimony relied on analysis of brain scans, although Dr. Hauda was not an expert in 

reading CT or MRI scans. Dr. Hauda testified that there was no external evidence of 

trauma. Tr. 1/13/2010 at 116. Unlike many true child abuse cases, Noah Whitmer had no 

physical signs that would necessarily accompany violent shaking. Tr. 1/13/2010 at 116. 

Noah did not exhibit bruises where he was gripped during the shaking, neck injuries from 

violent rotational shaking, and/or injuries to the spine. Tr. 1/13/2010 at 117. 

                                                 
10 Once again, medical experts failed to take into account the fact that these symptoms 
preceded the alleged shaking.  
11 Most doctors in the medical community would say there is no such thing as an expert 
in Shaken Baby Syndrome.  
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Dr. Hauda testified that the MRI and CT scans on April 21st showed that there 

were extensive retinal hemorrhages. Tr. 1/13/2010 at 119. Additionally, there were 

extensive blood clotting (or hematomas) on the left side of the brain. Tr. 1/13/2010 at 

127-128. Finally, there was extensive bleeding (or hemorrhaging) in the front of the 

brain, underneath the skull, in the back of the head, on the left side of the brain, in the 

dural space, and along the midline. Tr. 1/13/2010 at 125-135. Dr. Hauda testified that the 

broad areas of bleeding indicated that there was not a single area of contact injury. Tr. 

1/13/2010 at 136/137. Dr. Hauda also testified that the scans did not reveal that any of the 

blood in Noah’s brain was “old” blood. Tr. 1/13/2010 at 151. According to Dr. Hauda, 

the May 1 MRI also showed that the corpus callosum, or axonal nerves between the two 

hemispheres of the brain, had been pulled and stretched, which suggested that the injuries 

were deep. Tr. 1/13/10 at 135.  

As an expert in SBS, Dr. Hauda testified that the cause of injury to Noah Whitner 

was a rapid accelerated and repetitive trauma to the brain, which is consistent with 

shaking. Tr. 1/13/2010 at 152. Dr. Hauda testified that when there is movement between 

the brain and the skull, veins become injured and that is what caused Noah’s bleeding. Tr. 

1/13/10 at 135. Because the bleeding in Noah’s brain was concentrated in the middle of 

the brain, where children do not normally hit their heads, Dr. Hauda concluded that this 

was not bleeding from a single contact injury. Tr. 1/13/10 at 136-37. Dr. Hauda also 

testified that given the severity of the injuries, the onset of the symptoms would have 

been within minutes of when the injury occurred. Tr. 1/13/10 at 149. Since Ms. Muñoz’s 

conviction, the idea of lucid intervals has emerged. Lucid intervals directly contradict the 

premise that symptoms appear within minutes of an injury occurring. See generally 
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Deborah Tuerkheimer, The Next Innocence Project: Shaken Baby Syndrome and the 

Criminal Courts, 87 WASH. UNIV. L. REV. 1 (2009). 

B) Defense Testimony regarding Shaken Baby Syndrome  
 
1) Testimony of Kirk Thibault 

 
Kirk Thibault testified on behalf of the defense as an expert in the field of 

biometrics. Tr. 1/13/2010 at 227. Thibault testified regarding the mechanical property of 

skulls and the potential for injury from brain trauma, specifically focused on the age of 

the patient. Thibault testified that Noah’s injuries would require at least 50Gs of force 

and that this kind of force could not be generated by a woman of Ms. Muñoz’s build; that 

is a 5’0” woman weighing less than 120 pounds. Tr. 1/13/2010 at 273-74. 

The Commonwealth criticized Mr. Thibault’s testimony. The Commonwealth 

suggested that an inherent flaw in biomechanical studies is that the studies are not 

conducted on live tissue dolls, and that it is thus impossible to measure how tissues are 

strained. Tr. 1/13/2010 at 275. 

2) Testimony of Dr. Ronald Uscinski 

Dr. Uscinski testified on behalf of the defense as an expert in pediatric 

neurosurgery. Tr. 1/14/2010 at 24. Dr. Uscinski testified that the CT scans from April 22 

do not indicate that there was injury to the brain itself, but rather that the brain was 

deprived of oxygen. Tr. 1/14/2010 at 63.  

Dr. Ronald Uscinski posited that a birth injury was likely pre-existing, leading to 

Noah’s symptoms on April 20, 2009. Tr. 1/14/2010 at 62. Dr. Usckinski testified that 

when the head is pushed out of the uterus, there is an immense amount of pressure on the 

head. Tr. 1/14/2010 at 62-63. This results in bleeding on both sides of the tentorium and 
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would cause tissue below the tentorium to rip. Tr. 1/14/2010 at 69. Because Erin 

Whitmer, Noah’s mother, had a second-degree vaginal laceration, it is known that there 

was more pressure than usual on Noah’s head during Noah’s birth. Tr. 1/14/2010 at 74-

75. Dr. Usckinski also testified that it was known that when a subdural hematoma is 

caused during birth, re-bleeding can result absent additional trauma. Tr. 1/14/2010 at 77. 

According to Dr. Uscinski, a subdural hematoma on both sides of the tendorium indicates 

that the subdural hematoma was the result of a birth injury. Tr. 1/14/2010 at 69.  

3) Testimony of Dr. Horace Gardner 

Dr. Gardner testified on behalf of the defense as an expert in ophthalmology, 

which is the branch of medicine concerned with the central nervous system with a special 

focus on diseases and conditions of the eye. Tr. 1/14/2010 at 146. Dr. Gardner testified 

that Noah’s eye charts do not present findings that necessitate abuse. Tr. 1/14/10 at 164. 

Dr. Gardner testified that the retinal hemorrhaging in Noah Whitmer was the result of 

increased pressure within the blood vessels that caused the vessels to burst. Tr. 1/14/2010 

at 171. According to Dr. Gardner, the retinal hemorrhaging was worsened by Noah 

Whitmer’s high blood pressure. Tr. 1/14/2010 at 171-172.  

 Additionally, Dr. Gardner testified that Noah Whitmer did not have enough 

oxygen in his brain. Tr. 1/14/2010 at 172. This conclusion is substantiated by the fact that 

Noah Whitmer was anemic. Tr. 1/14/2010 at 12. When first treating Noah, the EMTs 

were unable to successfully give Noah Whitmer oxygen without an oxygen tube being 

inserted. Because there was not enough oxygen in Noah Whitmer’s brain, Noah’s brain 

blood and eyes became “leaky.” Tr. 1/14/10 at 172.  

4) Testimony of Dr. Patrick Barnes, which was not Presented at Trial 
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Dr. Patrick Barnes is an expert pediatric neuroradiologist who is currently Chief 

of the Section of Pediatric Neuroradiology and Co-Director of the Pediatric MRI and CT 

Center at the Lucile Packard Children’s Hospital and Stanford University Medical Center 

in Palo Alto, California. App. 182 at ¶ 1. His training and expertise is specifically in the 

interpretation of pediatric brain scans. As a pre-eminent pediatric radiologist, Dr. Barnes 

is uniquely qualified to interpret the MRI and CT scans that were the crux of the 

Commonwealth’s case against Ms. Muñoz. Dr. Barnes is and was a reputable expert 

witness, having testified for both the prosecution and defense in SBS cases throughout 

the country.  

 Dr. Barnes reviewed Noah Whitmer’s medical file and concluded that Noah 

Whitmer’s symptoms were non-traumatic in origin. WAI App. 292. In fact, Dr. Barnes 

was so convinced of Ms. Muñoz’s innocence that he offered to fly from California to 

Virginia and testify on her behalf pro bono. WAI App. 296. However, Dr. Barnes was 

unable to fly to Virginia the week of the trial, and the defense attorneys did not request a 

continuance, so the jury did not hear testimony from Dr. Barnes. WAI App. 296. 

Dr. Barnes concluded that Noah Whitmer’s brain scans reveal that his symptoms 

were not caused by abuse. In Dr. Barnes’ opinion, the imaging of Noah’s head with other 

facts in the medical records and provides a likely alternative to the Commonwealth’s 

theory of the case. After reviewing the medical records, Dr. Barnes determined that on 

April 20, 2009, Noah Whitmer suffered at least one latent cortical venous thrombosis—in 

layman’s terms, a blood clot in the brain—that caused a series of strokes. WAI App. 292. 

Dr. Barnes opined that these thromboses were very serious and capable of causing all of 

the symptoms observed in Noah on April 20, 2009. In Dr. Barnes’s opinion, the retinal 
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hemorrhage and subdural hematoma were the direct result of the venous thrombosis. 

WAI App. 292-294. Venous thrombosis, not shaking, caused Noah’s subdural hematoma 

and retinal hemorrhage. WAI App. 292 at ¶ 3. 

 Dr. Barnes stated that the existence of serious thromboses that are capable of 

causing all the symptoms is particularly likely where there are preexisting conditions 

such as a re-bleed from an injury during the birthing process. WAI App. 292 at ¶ 5.  

Dr. Barnes’ testimony would have corroborated the testimony of Dr. Uscinski: that a 

birth injury likely caused a pre-existing condition leading to Noah’s symptoms on April 

20, 2009. WAI App. 292.  

 Two of the Commonwealth’s trial experts, Drs. Futterman and Muller, confirmed 

that the thrombosed cortical vein was visible on Noah Whitmer’s brain scans. Tr. 

1/13/2010 at 50; Tr. 1/20/2010 at 261. While the Commonwealth’s experts concluded 

that shaking must have caused this thrombosis because there was a reported confession to 

shaking, Dr. Barnes opined that infection is a common trigger for cortical venous 

thrombosis in infants, particularly if they have a pre-existing condition that has 

previously caused limited bleeding in the brain. Most critically, Dr. Barnes has sworn that 

shaking is never a cause of venous thrombosis. WAI App. 292-293 at ¶¶ 4, 7. In this case, 

the plaque that fell on Noah’s head ten days before being hospitalized could have also 

caused internal bleeding in the brain. Alternatively, Noah’s traumatic birth could have 

been the preexisting condition that had previously caused bleeding in his brain. But 

“shaking” could never have caused Noah Whitmer’s condition. 

 Dr. Barnes emphasized the circular presumption on the part of Noah Whitmer’s 

treating physicians that “because there was a subdural hematoma and retinal 
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hemorrhaging, there must have been a violent shaking;” Dr. Barnes explains that he has 

never seen a case where shaking—however violent—caused a venous thrombosis” and 

that “[t]here has to be impact trauma to cause a venous thrombosis,” or a “non-traumatic 

trigger[],” “and here there is no physical evidence on Noah Whitmer’s head or body to 

suggest impact.” WAI App. 292-293 at ¶¶ 3, 7. Looking back on the medical records, Dr. 

Barnes pointed out that there were “powerful indications that Noah Whitmer had an 

infection when he was admitted to INOVA-Fairfax and that this infection, not trauma, 

caused the venous thrombosis that is visible on Noah’s scans.” WAI App. 293˙˙ at ¶ 11.  

 Dr. William Hauda, a pediatric emergency physician and a member of the 

“Pediatric Forensic Assessment and Consultation Team” at INOVA-Fairfax Hospital, 

concluded that Noah Whitmer’s MRI scans showed injuries to his brain. Tr. 1/13/2010 at 

94-95, 98. Dr. Barnes, who also reviewed the MRI scans, “dispute[d] that these were 

injuries at all” and stated “[w]hat Dr. Hauda concludes are injuries are most likely 

strokes, which are a known mimic for, and are often mistaken as, deep brain injuries.” 

WAI App. 547.  

 Dr. Barnes’s opinion was confirmed by the trial testimony of the 

Commonwealth’s own expert radiologist, Dr. Christian Muller, who testified that he saw 

abnormal results in Noah’s MRI that were consistent with a stroke, and that the stroke 

“fits with that thrombus cortical vein.” Tr. 1/20/2010 at 261. Thus, both of the 

radiologists in this case agreed that there was evidence of a stroke. However, because 
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SBS was presumed in the first three hours of Noah’s admission to the hospital, the 

Commonwealth’s witness attributed the stroke to shaking by Ms. Muñoz.12  

Finally, Dr. Barnes found it to be important that given Ms. Muñoz’s slender frame and 

the absence of bruises on Noah’s body, it was impossible for Ms. Muñoz to shake him so 

violently as to cause his injuries. Dr. Barnes proffered testimony coupled with the 

overwhelming shift in science since Ms. Muñoz’s conviction provides substantial bases 

for overturning Ms. Muñoz’s conviction based on new non-biological evidence. 

Nonetheless, even with Dr. Barnes’ testimony, because Ms. Muñoz’s conviction occurred 

at a time in which SBS was widely embraced in the medical community, his testimony 

would have been in conflict with testimony by other experts. 

C) Noah Whitmer’s Medical Records 

1) Noah Whitmer’s Medical Records Show that he had Pre-Existing Head 
Trauma. 
 
Noah Whitmer’s medical records show that he had pre-existing head trauma.  

Upon admission to the hospital, Noah’s father related two injuries to hospital staff: that a 

wooden plaque had fallen off a wall approximately 10 days earlier, striking Noah on the 

head, and that he had a small bruise on his right forehead acquired during the prior 

week.13 Pet. Ex. A at 527. Neither of these injuries occurred while Noah was in Ms. 

Muñoz’s care or custody.  

                                                 
12 SBS is presumed in many cases because doctors are required by statute to notify Child 
Protective Services when the triad of symptoms is present. Va. Code § 22.1-291.3 (2004).  
13 The cause of the bruise was unknown: Noah’s parents suggest it occurred at the 
daycare (Pet. Ex. A at 527) and the Commonwealth suggested Noah had bumped his head 
on a sofa (Tr. 1/20/2010 at 132), while Ms. Muñoz testified she was unaware of what 
caused the bruise. Tr. 1/20/2010 at 132. 
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These injuries are significant for several reasons. The medical staff appeared to 

have considered the plaque falling on Noah’s head to have been medically significant, at 

least initially, because they photographed and measured a mark on Noah’s head.  

2) Noah Whitmer’s Medical Records Suggest that Noah Had an Infection. 
 
Medical indications that Noah had an infection were readily apparent from his 

medical records. Shortly after being admitted to the hospital at 5:30 P.M. on April 20, 

2009, Noah’s fever was first recorded and ultimately rose to 101.3 degrees by 11:00 P.M. 

that evening. Pet. Ex. A at 907-14. This fever persisted through the next two days, even 

when measured axillary (under the arm), and into April 23 when measured rectally. Id. at 

907-32. Noah’s fever returned on April 25 and persisted throughout April 30, reaching 

102.3 degrees. Id. at 947-95. At various times, the doctors at INOVA-Fairfax treated 

Noah for infection with antibiotics. Within hours of admission, INOVA-Fairfax ran 

routine blood cultures, urine cultures, and sputum cultures. Id. at 237-39, 907-14. Early in 

his stay, the hospital also started Noah on a broad-spectrum antibiotic, ceftriaxone 

(though this medication was discontinued shortly after starting, presumably due to the 

doctor’s conclusory diagnosis of SBS). Pet. Ex. A at 530, 620. When Noah’s fever 

returned, the antibiotics were resumed and he was given a full course. 

Further, at least one doctor at the hospital was concerned about the possibility that 

Noah had meningitis. A progress note from Susan Mabrouk dated April 21 at 7:36 A.M. 

indicated that they should “consider meningitis,” and recommended continuing the 

antibiotics and performing a lumbar puncture14 as soon as Noah was extubated and 

stabilized. Id. at 524. However, the lumbar puncture was never performed. Further, 

                                                 
14 A lumbar puncture is the only way to test for meningitis. WAI App. 294 at ¶ 13. 
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doctors prescribed antibiotics on at least two other occasions during Noah’s 

hospitalization, on April 28 and May 2. Id. at 650, 658-59. Further testing was also 

ordered throughout his stay, as sputum and blood cultures were done on April 26 and 

April 28, and a nasal swab taken on May 1 to test for influenza. Pet. Ex. A at 236-38. 

 The sputum cultures taken from Noah confirmed that he did have an infection. A 

culture taken on April 21 led to findings of a “heavy growth of staphylococcus aureus 

and streptococcus pneumoniae.” Id. at 369. A different sputum culture collected on April 

26 showed “moderate growth of streptococcus pneumoniae” and “light growth of 

staphylococcus aureus.” Id. at 713. Finally, on April 28, testing of a sputum culture 

resulted in “moderate growth of staphylococcus aureus” and “moderate growth of 

streptococcus pneumonia.” Id. at 712.  

 Noah also had difficulty breathing. Secretions from his lungs required suction 

throughout much of his stay at the hospital, which can also be a sign of infection. Nurses’ 

notes throughout Noah’s hospital stay show his difficulty breathing, noting at different 

times “stridor” (a high-pitched wheezing sound) and “rhonchi” (coarse rattling sound 

caused by secretions in the bronchi). Pet. Ex. A at 837, 921, 929, 937, 961, 977. Further, 

the medical records indicate that Noah required frequent suctioning of clear/white/tan 

secretions of moderate to thick viscosity throughout much of his hospitalization. Id. at 

907-95. Finally, imaging of Noah’s chest showed “hazy bilateral pulmonary opacities,” 

indicative of “patchy atelectasis or infiltrate”; perihilar markings/opacities; and “diffuse 

interstitial abnormality.” Id. at 213, 216, 217, 233. 

 Additionally, there was anecdotal evidence indicating that Noah had an infection 

prior to his admission to the hospital. Dr. Hulver, a witness for the Commonwealth, 
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remarked that when she saw Noah for his four-month check-up shortly before April 20, 

his parents reported he had been wheezing. Tr. 1/21/2010 at 78. As described above, by 

all accounts Noah had been cranky and fussy that week, and had not been drinking as 

much formula as he typically did. Tr. 1/20/2010 at 87. 

 As noted by Dr. Barnes, infants with infection often present as simply fussy, or 

not eating well, or not acting as they have in the past. WAI App. 293 at ¶ 7. Taken 

together, the above information demonstrates that Noah had an infection and may have 

been dehydrated upon admission to INOVA-Fairfax. WAI App. 293-94 at ¶ 9, 11. As Dr. 

Barnes explains, infection and dehydration can be triggers for venous thrombosis, which 

is essentially a clot, or thrombosis, in a vein. WAI App. 293 at ¶ 9. Noah’s MRI clearly 

indicated that Noah had a thrombosed vein, a finding supported by both prosecution and 

defense exerts. Tr. 1/20/2010 at 261; WAI App. 292 at ¶ 3; Pet. Ex. A at 439-40. 

Specifically, a report detailing Noah’s MRI related that “[t]here is what appears to be a 

thrombosed cortical vein at the ventral left parietal convexity.” Pet. Ex. A at 439. 

According to Dr. Barnes, Noah’s imaging indicates that he suffered numerous small 

strokes in different areas of the brain, a result consistent with what one would expect to 

see from a cortical vein thrombosis. WAI App. 292 at ¶ 5. In summary, infection is a 

common precursor to cortical vein thrombosis, which can cause bleeding in his brain. 

Unfortunately, the same chart that recorded Waldron’s report of the alleged confession by 

“baby sitter who shook baby” notes a seemingly simultaneous decision to discontinue the 

antibiotics prescribed to Noah. Pet. Ex. A at 530.  

 At Ms. Muñoz’ trial, the Commonwealth clearly anticipated that they could have 

a problem due to the clear indications of infection. Their concern was so significant that 
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they allowed one of the prosecution’s medical experts, Dr. Thornton, to present 

extremely misleading information to the jury. Dr. Thornton testified that Noah showed no 

signs of infection, and that she had tested his blood, and it showed no sign of infection. 

Tr. 1/11/2010 at 183. Of course, that was not the point: Noah had respiratory infections 

that appeared to be primarily settled in his lungs. The defense then called Dr. Thornton 

during their case-in-chief, to make this point. When asked to repeat her testimony 

regarding there being no infection in his blood, Dr. Thornton replied that she could not 

recall her testimony from the day before. Tr. 1/12/2010 at 32-33. 

3) Noah Whitmer’s family medical history was largely unexplored. 

Noah’s medical records indicate several potentially relevant aspects of his family 

history that the Commonwealth never explored. Specifically, Noah’s paternal grandfather 

experienced febrile seizures as an infant, Noah’s paternal cousin suffered from muscular 

dystrophy, and a maternal relation died at eight years old of a chromosomal abnormality 

(type unspecified). Pet. Ex. A at 85. INOVA-Fairfax failed to pursue and consider other 

diagnoses based on Noah’s family history, instead immediately embracing the diagnosis 

of SBS based on reports of law enforcement. 

Dr. Barnes stated Noah presented with “bleeding in the brain but no external signs 

of injury,” and that these types of cases “are complex and involve many factors.” WAI 

App. 295 at ¶ 18. He concluded that, in such cases, “[i]t is critically important for treating 

medical professionals to consider all explanations and develop differential diagnoses. 

That never happened in this case. Instead, all of the treating physicians simply assumed 

trauma and stopped looking for alternative explanations.” WAI App. 295 at ¶ 18. This 

case perfectly exemplifies the danger to both the infant who receives a “diagnosis” of 
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SBS and the caregiver who is accused of abuse. Treating physicians and medical 

personnel who see “the triad” must suspect abuse or trauma, or themselves risk liability. 

Once they’ve been provided with an “admission of shaking,” their “diagnosis” is 

confirmed. Why order a lumbar puncture to test for meningitis when a caregiver has 

supposedly admitted shaking Noah? Trudy Muñoz was presumed guilty within 24 hours 

by medical personnel, and Noah Whitmer may well have an underlying and untreated 

medical condition to this day. 

PROCEDURAL HISTORY 

 Following her January 21, 2010, conviction, the trial court imposed the jury’s 

recommendation of six years and six months and fine of $12,500 for the child abuse or 

neglect charge, and four years for the willful or negligent cruelty or injury to a child 

charge, to be served consecutively. 

 Ms. Muñoz’s direct appeals in state court were concluded on November 14, 2011. 

The criminal judgment became final when her time for filing a petition for certiorari to 

this Court expired on February 13, 2012. Pro bono counsel filed a petition for a writ of 

habeas corpus in the Circuit Court of Fairfax County on November 14, 2012. Without 

conducting an evidentiary hearing, the state circuit court granted the motion to dismiss on 

September 11, 2013. Ms. Muñoz filed a Petition for Appeal in the Supreme Court of 

Virginia on December 11, 2013, which the Supreme Court of Virginia refused to hear on 

March 11, 2014.  

 Subsequently, Ms. Muñoz filed a federal petition for a writ of habeas corpus on 

June 9, 2014. The district court granted the Respondent’s motion to dismiss the petition 

on March 17, 2015. On June 23, 2015, the United States Court of Appeals for the Fourth 
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Circuit denied a certificate of appealability. On September 21, 2015, Ms. Muñoz sought 

certiorari to reverse the judgment of the lower court and remand the case for the taking of 

evidence in support of her claims for habeas relief. Ms. Muñoz’s petition for certiorari 

was denied on November 2, 2015. Despite the existence of significant factual disputes in 

the record, no post-conviction court has ever granted Ms. Muñoz’s requests for an 

evidentiary hearing. 

 Ms. Muñoz now files a Nonbiological Petition for Writ of Actual Innocence 

Pursuant to Title 19.2 of the Virginia Code, Pursuant to Va. Code Ann. § 19.2-327.10 et 

seq. Ms. Muñoz Satisfies the Requirements for a Nonbiological Writ of Actual Innocence 

Pursuant to Title 19.2 of the Virginia Code. Pursuant to Va. Code Ann. § 19.2-327.10 et 

seq., the Court of Appeals of Virginia has authority to issue a writ of actual innocence 

based on nonbiological evidence upon a petition by a person “who was convicted of a 

felony upon a plea of not guilty.” The Court of Appeals may grant a Writ “upon a finding 

that the petitioner has proven by clear and convincing evidence all of the allegations 

contained in clauses (iv) through (viii) of subsection A of § 19.2-327.11, and upon a 

finding that no rational trier of fact could have found sufficient proof of guilt beyond a 

reasonable doubt.”15 

 Ms. Muñoz satisfies all of these requirements. If the previously unknown or 

unavailable evidence about the invalidity of the SBS hypothesis had been available to 

Ms. Muñoz before her conviction became final, it would have discredited the 

Commonwealth’s theory such that no rational trier of fact could have found her guilty 

beyond a reasonable doubt. 

                                                 
15 Id. § 19.2-327.13.  
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SUMMARY OF ARGUMENT 

 The facts and circumstances of Ms. Muñoz case are emblematic of all the grave 

concerns and dire consequences that occur when a criminal justice system that touts a 

presumption of legal innocence tolerates “evidence” that includes a presumption of guilt. 

In every major respect, Ms. Muñoz case demonstrates how the “Shaken Baby Syndrome” 

diagnosis became a directed verdict of guilt for Ms. Muñoz. 

 Ms. Muñoz and her husband Hermani, both college educated, had relocated their 

family from Peru to the United States, primarily to offer their children (two girls) a better 

life and a better education; for both parents, having a good education was of fundamental 

importance. Like many people who have higher education degrees in their native-born 

country, and who also do not speak English, Ms. Muñoz had to “start over” when she 

came to the United States. Ms. Muñoz had anticipated this, and she took classes and all 

necessary steps to open a licensed, regulated and compliant day-care center on the lower 

level of their ranch-style home in Fairfax, Virginia. The Commonwealth conducted 

regular inspections of her day-care, and there were never any problems.  

 Noah Whitmer was four months old, and had only been a client in Ms. Muñoz day 

care for 5 weeks. Noah was the first child for both of his parents; his mother testified that 

she had done a lot of research and interviewed various day-care centers before selecting 

Ms. Muñoz to care for Noah.16 Among other classes Ms. Muñoz had taken in advance of 

                                                 
16 In all likelihood, Mrs. Whitmer chose Ms. Muñoz because there was nothing but good 
things to learn about her. Ms. Muñoz is physically tiny, and exudes sweetness, patience 
and gentility. Other parents testified that she was far more patient than they were with 
their own children. She had cared for an autistic child and a disabled child without 
difficulty, and needless to say, without resorting to shaking or violence of any kind. She 
had been operating her day care for over five years, and was fully licensed. 
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opening a day care program at her home, Ms. Muñoz had learned how to perform CPR on 

infants. 1/12/2010 at 52. Ms. Muñoz had no criminal record and passed the Child 

Protective Services background check with flying colors. Tr. 1/12/2010 at 51. Thus, as 

soon as Ms. Muñoz recognized that Noah was having a seizure and had stopped 

breathing, she began properly resuscitating him. It was Ms. Muñoz’s quick action that 

saved Noah’s life that day, as opposed to being responsible for causing his condition. Ms. 

Muñoz called 911 and continued the CPR until the rescue squad arrived and took Noah to 

the hospital, where he was quickly transferred into the Pediatric Intensive Care Unit 

(PICU), as he was having repeated, lengthy, and life-threatening seizures that were 

difficult to control. It is now known that retinal hemorrhages can be caused by CPR; four 

and a half month-old Noah underwent CPR for nearly 45 consecutive minutes. It is also 

now known that retinal hemorrhages can be the result of the mounting pressure caused by 

the swelling in the brain, which is can in turn be caused by a subdural hematoma 

(bleeding in the brain). This, of course, means that “the triad” – the alleged three 

independent symptoms of shaking – can actually be just a series of linear causes: the 

subdural hematoma (brain bleed) can cause edema (brain swelling), which can cause 

retinal hemorrhage (bleeding in the eyes). 

 Of critical importance was the fact that Noah had absolutely no external signs of 

having been shaken. There were no bruises anywhere on his body that would indicate that 

Ms. Muñoz had gripped his body in order to shake him hard enough as to cause Noah’s 

injuries. There were no injuries to his neck or spine, which we now know would have 

been present if he had been shaken hard enough to cause a subdural hematoma. 
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 In fact, the only sign of trauma to Noah’s body was a small straight line on his 

head that emergency room personnel noted, measured and photographed. On the intake 

form at the hospital, Mr. Whitmer reported that a “wooden plaque” had fallen on Noah’s 

head within the last seven to ten days. WAI App. 279.  

 Noah Whitmer arrived at the emergency room at 3:19 pm on April 20, 2009. 

Because the CT scan was “suspicious for a subdural hematoma,” Dr. Dawn Thornton 

called for a Child Protective Services (CPS) investigation at 4:41 p.m. because she 

suspected child abuse.  Because the MRI revealed a subdural hematoma, the primary 

diagnosis on Noah’s chart read “subdural hematoma – traumatic” even though there was 

no evidence whatsoever of recent trauma. By 7:18 p.m., Dr. Thornton was 

communication with a homicide detective. Ms. Muñoz was presumed guilty as soon as 

Noah got to the emergency room. When Joslyn Waldron falsely reported the next day 

that there had been a “confession,” all doubt was removed. 

 Thus, the plethora of indications that something other than shaking had occurred 

were left unexplored or ignored. These indications included trauma from the plaque, 

infection, dehydration, meningitis. Doctors ignored potential other factors including 

clotting, chromosomal disorders, and did not obtain a thorough family history of either 

parent. 

While doctors initially noted, photographed, and measured , it was ignored once 

Joslyn Waldron’s falsely informed medical personnel that Ms. Muñoz had confessed to 

shaking Noah; the doctors thereafter lost interest in scientifically eliminating another 

possible traumatic cause of Noah’s condition. In 2009, however, the concept of “lucid 

intervals” was not widely known or recognized in the medical community. It is now 
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widely accepted that there can be a period of time after a traumatic event during which an 

individual can appear normal while bleeding is occurring in the brain. It is now known 

that this time period can last anywhere from several hours to fourteen days. It would have 

been entirely possible for the plaque to fall on Noah’s head, causing the cortical vein to 

thrombose and then a slow bleed in his brain, until he began seizing while Ms. Muñoz 

attempted to give him a bottle. 

 Noah’s MRI showed collections of both old blood and new blood. The old blood 

could not have been the result of anything Ms. Muñoz did on April 20th. It could have 

been blood from the natural trauma of a vaginal birth; his head was large enough at birth 

that it caused a second-degree laceration of Mrs. Whitmer’s vagina. Tr. 1/14/2010 at 74. 

The old blood could also have been a re-bleed that occurred when a plaque fell on his 

head in his parents’ care.17  

 Had this case been tried today, given the shift in science, there is a reasonable 

likelihood that no juror could find Ms. Muñoz committed this crime, in light of what is 

now known and generally accepted about the alternate causes of the ‘triad’ of symptoms.  

Of course, the doctors and lawyers and families of the wrongfully convicted do 

not mean to suggest that shaking a baby cannot cause harm. Violence of any kind – 

shaking or otherwise – can harm a baby. But shaking does not cause the triad without 

some impact trauma, and without any accompanying physical signs of shaking, like 

                                                 
17 It is not (yet) medically possible to “date” old blood collections with any specificity. 
Ripoll et al., Detection and appearance of intraparenchymal and haematomas of the 
brain at 1.5 T with spin-echo, FLAIR and GE sequenceas: poor relationship to the age of 
the haematoma, 46 NEURORADIOLOGY, 435-443, May 11, 2004 available at 
http://mriquestions.com/uploads/3/4/5/7/34572113/alemany_art3a10.10072fs00234-004-
1191-5.pdf.  

http://mriquestions.com/uploads/3/4/5/7/34572113/alemany_art3a10.10072fs00234-004-1191-5.pdf
http://mriquestions.com/uploads/3/4/5/7/34572113/alemany_art3a10.10072fs00234-004-1191-5.pdf
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bruises on the baby’s body, or injury to the baby’s neck or spine. The only sign of 

physical trauma to Noah Whitmer’s body was the mark on his head where a plaque had 

fallen ten days before, and a bruise under his eye – neither of which occurred when Noah 

was in Trudy Muñoz’s care. 

ARGUMENTIn prosecuting Ms. Muñoz, the Commonwealth relied upon 

medical testimony that has since been systematically undermined. Specifically, the 

prosecution presented testimony from self-proclaimed experts in Shaken Baby Syndrome, 

opining that violent abuse could be conclusively inferred from the triad of symptoms that 

Noah Whitmer exhibited at the hospital. More than a dozen convictions based upon 

precisely this unreliable science have been reversed in the years since Ms. Muñoz’s 

conviction.18 

 Since 2012, Ms. Muñoz has been represented in post-conviction proceedings by a 

consortium of pro bono lawyers, including The Innocence Project at the University of 

Virginia School of Law. The validity of her conviction has been questioned by national 

news outlets such as the New York Times,19 the Washington Post,20 and Slate Magazine.7 

Her trial attorneys have both submitted sworn statements admitting that they were not 

remotely experienced enough to represent her in this case, one being primarily an 

                                                 
18 Supra, note 1.   
19 Emily Bazelon, Shaken-Baby Syndrome Faces New Questions in Court, N.Y.TIMES 
MAG. Feb 2, 2011 at http://www.nytimes.com/2011/02/06/magazine/06baby-
t.html?_r=3&ref=magazine.  
20 Debbie Cenziper, A Disputed Diagnosis Imprisons Parents, THE WASHINGTON POST, 
Mar. 20, 2015 at http://www.washingtonpost.com/graphics/investigations/shaken-baby-
syndrome/. 
7 Emily Bazelon,  Are Innocent Parents Being Prosecuted for Killing Their Babies?, 
SLATE, Mar. 14, 2012 at 
http://www.slate.com/articles/news_and_politics/crime/2012/03/when_babies_die_are_d
octors_too_quick_to_blame_it_on_shaken_baby_syndrome_.html. 

http://www.nytimes.com/2011/02/06/magazine/06baby-t.html?_r=3&ref=magazine
http://www.nytimes.com/2011/02/06/magazine/06baby-t.html?_r=3&ref=magazine
http://www.washingtonpost.com/graphics/investigations/shaken-baby-syndrome/
http://www.washingtonpost.com/graphics/investigations/shaken-baby-syndrome/
http://www.slate.com/articles/news_and_politics/crime/2012/03/when_babies_die_are_doctors_too_quick_to_blame_it_on_shaken_baby_syndrome_.html
http://www.slate.com/articles/news_and_politics/crime/2012/03/when_babies_die_are_doctors_too_quick_to_blame_it_on_shaken_baby_syndrome_.html
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immigration lawyer who brought on the second – a medical malpractice attorney – just 

weeks prior to the trial to deal with the voluminous medical records. They made critical 

errors due to their inexperience. Dr. Barnes, the leading pediatric neuroradiologist in the 

country, has submitted two affidavits on behalf of Ms. Muñoz in which he asserts that 

Noah Whitmer’s symptoms were not caused by – and could not have been caused by – 

shaking or abuse.  

At the time of Ms. Muñoz’s trial, Dr. Barnes’ efforts to highlight the problems 

with SBS diagnoses were met with much resistance in the medical community. In 2009, 

the American Academy of Pediatrics still endorsed shaking as a theory of abuse but 

“acknowledge[d] that precise mechanisms for all abusive injuries remain incompletely 

understood.” Christien, et al., Abusive Head Trauma in Infants and Children, Committee 

on Child Abuse and Neglect, News from the Field at 1409 (June 2009). In the past several 

years, however, more and more experts have acknowledged the invalidity of the 

presumption of abuse when children present with this triad of symptoms. And courts have 

recognized that SBS diagnoses are often invalid. The growing consensus in the medical 

and legal community supports Ms. Muñoz’s claim of innocence. 

A) History of the SBS Hypothesis 

The term “shaken baby syndrome” (SBS) was first coined by pediatric 

neurosurgeon Norman Guthkelch in 1971 to refer to the triad of symptoms he claimed 

were indicative of child abuse: encephalopathy, retinal hemorrhage, and subdural 

hematoma.8 At the time, Guthkelch was attempting to figure out why some of his infant 

                                                 
8 Joseph Shapiro, Rethinking Shaken Baby Syndrome, NPR, June 29, 2011 at 
http://www.npr.org/2011/06/29/137471992/rethinking-shaken-baby-syndrome.  

http://www.npr.org/2011/06/29/137471992/rethinking-shaken-baby-syndrome
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patients were experiencing these symptoms without any external signs of injury. He 

noticed that at that time in Northern England, parents sometimes punished their children 

by shaking them.9 Over time, the term came to stand for the hypothesis that when these 

three symptoms were present in an infant, the only possible explanation was violent and 

abusive shaking by the caregiver with the child at that time. Consequently, physicians 

who saw children with the triad of symptoms immediately concluded that shaking was 

the cause, without necessarily considering other possibilities. Indeed, Guthkelch himself 

has stated in recent years that “the famous triad . . . can[not] ever be so well-defined that 

you can say that and nothing else caused [the shaking].”10  

 Despite the obvious problems with presuming child abuse is the cause of the triad 

of symptoms in infants, many individuals in the medical community latched onto the 

theory in the late twentieth century and the SBS hypothesis quickly gained “acceptance 

and enormously widespread popularity, with no real investigation or even question as to 

its scientific validity.”11 It was likely seen as a simple and efficient way to identify 

suspected cases of child abuse, especially when operating hand-in-hand with mandatory 

reporting requirements. It was also widely believed that if the SBS definition was over-

inclusive, doctors would detect that small subset of cases while they continued to 

investigate and test for differential diagnoses. No one foresaw that doctors appear no less 

likely to develop “tunnel vision” then police officers, particularly once they have been 

told there’s been an admission to “shaking.”12  

                                                 
9 Id.  
10 Id.  
11 Ronald Uscinski, Shaken Baby Syndrome: An Odyssey, 46 NEUROL. MED. CHIR. 57, 58 
(2006).  
12 Id. 
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By 1999 some individuals in the medical community began to question whether 

the hypothesis met the scientific standards mandated by the Evidence-Based Medicine 

movement, which aimed to ensure that medical practice was based on the best available 

medical and scientific evidence rather than anecdotal evidence and historical practices.13 

Since then, the dispute over the validity of the SBS hypothesis has become a “bitter civil 

war.”14 In spite of this fierce debate, hundreds of individuals each year continue to face 

criminal charges for child abuse solely based on this unproven theory, that when infants 

or children present with edema, a subdural hematoma and retinal hemorrhage, medical 

personnel can presume they’ve been violently shaken, and must report this to Child 

Protective Services as suspected abuse or trauma. 

B) Courts Reject the Validity of Shaken Baby Syndrome Diagnosis 
 

Courts dispute the validity of SBS diagnoses when it is probable that a non-traumatic 

underlying condition manifests itself in a way that mimics SBS. In recent cases, courts 

have found that additional hearings are necessary to ensure that only proper expert 

testimony is presented regarding SBS.15 For instance, in the case of State v. Dustin Two 

Bulls, the court significantly limited evidence regarding SBS. State v. Two Bulls, Cr. 10-

2890, Memo from Judge Joseph Neiles on April 27, 2011.  The Court would not allow 

expert testimony that: 1) manual shaking can cause subdural hematomas and retinal 

hemorrhaging; 2) subdural hematomas and retinal hemorrhaging in infants can only be 

                                                 
13 Evidence-Based Medicine Working Group (November 1992). "Evidence-based 
medicine. A new approach to teaching the practice of medicine". JAMA. 268 (17): 2420–
5. doi:10.1001/jama.268.17.2420. PMID 1404801. 
14 Joseph Shapiro, Rethinking Shaken Baby Syndrome, NPR, June 29, 2011 at 
http://www.npr.org/2011/06/29/137471992/rethinking-shaken-baby-syndrome.  
15 Hamilton v. Commonwealth, 293 S.W.3d 413 (Court of Appeals Kentucky, Aug. 14, 
2009).  

https://en.wikipedia.org/wiki/Digital_object_identifier
https://doi.org/10.1001%2Fjama.268.17.2420
https://en.wikipedia.org/wiki/PubMed_Identifier
https://www.ncbi.nlm.nih.gov/pubmed/1404801
http://www.npr.org/2011/06/29/137471992/rethinking-shaken-baby-syndrome
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caused by manual shaking; 3) symptoms of subdural hematoma and retinal hemorrhaging 

would be immediately apparent; and 4) the injuries sustained by the infant are consistent 

with SBS. Id. The court also found that SBS would not meet the Daubert criteria as a 

scientific theory to explain the injuries of the victim in the case. Id. In another case, a 

court required additional hearings to ensure that only proper expert testimony is presented 

regarding SBS. Hamilton v. Commonwealth, 293 S.W.3d 413 (Court of Appeals 

Kentucky, Aug. 14, 2009). 

 A recent case in New Mexico found that in light of the shortcomings of a SBS 

diagnosis, a defendant’s conviction could not be upheld. State v. Consaul, 2014 NMSC-

030 (Aug. 21, 2014). The Court stated: 

While proof beyond a reasonable doubt is not required for admissibility of an 
opinion, it is essential to support a jury's finding of guilt. As a reviewing court, we 
must decide whether a reasonable jury could "reason" from the available evidence 
to the point of finding guilt beyond a reasonable doubt. In this case, there was no 
substantial evidence pointing to Daniel's guilt other than whatever could be said 
of the medical testimony, and when that evidence is analyzed, it falls short of 
establishing proof beyond a reasonable doubt. Id. At 72. 
 
The court elaborated that when the prosecution is relying solely on medical 

evidence to establish guilt, that medical evidence must go beyond the probable cause 

standard for admissibility; the medical evidence must establish guilt beyond a reasonable 

doubt. Id. at 73. This holding is particularly applicable to Noah Whitmer’s case, where 

the only evidence of guilt was the testimony by the Commonwealth’s witnesses that 

Noah’s condition could have been caused by shaking in spite of the fact that there was no 

physical evidence of shaking. Moreover, Noah’s medical records are laden with 

references to “non-accidental trauma”; the New Mexico Supreme Court criticized the 

expert testimony in Consaul because the testimony did not first “rule-in” all possible 
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causes of the injuries and then “rule-out” all but one. Id. at 73. Similarly, in Ms. Muñoz’s 

case, the Commonwealth’s experts relied on the fact that CPS told the doctors it was non-

accidental trauma, despite the presence of a confession, and the doctors relied on this in 

their diagnosis without actually ruling out other diagnoses.16  

The shift in the science regarding SBS, also referred to as Abusive Head Trauma 

(“AHT”) constitutes new evidence that could not have been discovered or obtained by 

exercise of diligence previously. Courts have pointed to “a shift in mainstream medical 

opinion,” beginning in the late 1990s, that has resulted in “a legitimate and significant 

dispute” as to when certain injuries are the result of SBS/AHT, or some other cause.” 

State v. Edmunds, 746 N.W.2d 590, 598-599 (Wis. Ct. App. 2008). One court recently 

found that “a claim of shaken baby syndrome is more an article of faith than a proposition 

of science.” Del Prete v. Thompson, 10 F.Supp. 3d 907, 757 n. 10 (N.D. Ill. 2014); see 

also People v. Ackley, 497 Mich. At 385. 

The Court of Appeals of Washington recently wrote, “the publishing of one or 

more articles professing a new viewpoint or describing new evidence does not mean that 

the generally accepted beliefs of the medical community change on, or anywhere near, 

the publication date–the changing of paradigms takes time.” In re Pers. Restraint of Fero, 

2016 Wash. App. LEXIS 8, 30 (Wash. Ct. App., Jan. 5, 2016). In its decision, the 

Washington Court of Appeals turned to the Wisconsin Court of Appeals decision in 

Edmunds. In Edmunds the court “characterized the shifting paradigm as being a ‘fierce 

                                                 
16 This strategy embraced by the New Mexico court to “rule-out” all differential 
diagnoses before settling on a mechanism of abuse is consistent with a strategy embraced 
by doctors today. See Tiffany Shiau, Retinal Hemorrhages in Children the Role of 
Intercranial Pressure, Arch Pediatr Adolesc Med, Fall 2012. 
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debate’ and a ‘legitimate and significant dispute within the medical community.’” Id. 

citing State v. Edmunds, 746 N.W.2d 590 (Wis. Ct. App. 2008). Edmunds overturned a 

1995 conviction in which a caregiver presented evidence that: 

[S]ignificant and legitimate debate in the medical community has developed in 
the past ten years over whether infants can be fatally injured through shaking 
alone, whether an infant may suffer head trauma and yet experience a significant 
lucid interval prior to death, and whether other causes may mimic the symptoms 
traditionally viewed as indicating shaken baby or shaken impact syndrome. 
Edmunds, 746 N.W.2d at P15.  

 
The court continued, “Now, a jury would be faced with competing credible 

medical opinions in determining whether there is a reasonable doubt as to Edmunds’s 

guilt.” Id. at 19. The evidence supporting a SBS finding has only gotten more unreliable 

since the time of Ms. Muñoz’s trial. In 2014, two convictions based on the outdated SBS 

science were reversed by state courts. In Mississippi, Leevester Brown’s 2002 capital 

murder conviction was reversed in 2014, based in part on new science regarding SBS. 

Additionally, a Monroe County Court judge in New York overturned a 2001 murder 

conviction, acknowledging that the changing SBS science constituted new evidence. 

People v. Bailey, 47 Misc. 3d 355 (Monroe County Ct. 2014).  

1) Conviction overturned in People v. Bailey in 2014 

In People v. Bailey, a two-and-a-half-year child, Brittney Sheets, was at Ms. 

Bailey’s home daycare. People v. Bailey, 47 Misc. 3d 355, 357 (Monroe County Ct., 

December 16, 2014). Bailey called Brittney’s father around 3:15 notifying him that 

Brittney had fallen off a bench and that he should come to the daycare center. Id. Brittney 

was taken to a hospital but passed away the following day. Id. At the trial, Dr. Finnell, the 

Sheets’ pediatrician, testified that SBS must have caused Brittney’s injuries because there 

was no known case where a child fell from less than ten feet and experience serious brain 
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injury. Id. at 358. A pediatric intensive care physician testified that violent shaking plus a 

possible impact caused Brittney’s injuries. Id. Brittney exhibited retinal hemorrhages, 

subdural hemorrhages, and brain bleeding between the dura matter and the eye. Id. at 

359. Brittney did not have any external signs of trauma except a bump on the right side of 

her head. Bailey, 47 Misc. 3d at 359. Brittney also had extensive hemorrhage in the 

nerves around the spinal cord. Id. at 360. 

 At a post-conviction hearing, the defense offered testimony that refuted the 

“diagnosis” of SBS. Dr. Stephens, an expert in the area of pathology, testified that the 

recognition of dangers of short falls has changed since 2001. Id. at 361. This includes 

findings that retinal hemorrhages have been shown to result from increased pressure 

inside of the skull, rather than any rotational injury. Id. Importantly, Dr. Stephens 

testimony brought to light the fact that retinal hemorrhaging was not independent of 

edema, as asserted by those who support the SBS hypothesis. Instead, the edema, or 

swelling of the brain, caused the retinal hemorrhaging. Id. at 366.  

Kenneth Monson, an expert in biomechanical engineering, testified that shaking 

hard enough to cause brain injury would also cause neck injury, but Brittney did not have 

neck injuries (neither did Noah Whitmer). Bailey, 47 Misc. 3d at 366. The court found 

that the defense established by a preponderance of the evidence a significant change in 

medical science relating to head injuries in children, generally, and the SBS hypothesis 

since the time of the trial. Id. at 370. As such, the trial court vacated the conviction upon 

the ground of newly discovered evidence. Id. at 369.  

2) Actual Innocence Established in Del Prete v. Thompson, 2014 
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In Del Prete v. Thompson, a district court judge found that Jennifer Del Prete met 

the Shlup standard in establishing her actual innocence. Prete v. Thompson, 10 F. Supp. 

3d 907 (N.D. IL, Eastern Division 2014). The Court in part found that Del Prete was able 

to establish actual innocence through a show of the change in science surrounding CVT 

and lucid intervals. 

Del Prete was convicted in 2005 of first-degree murder in connection with an 

incident in which a three-month-old child, I.Z., became unresponsive when in her care at 

a daycare facility. Id. at 909. At the trial, I.Z.’s mother testified that I.Z. was on an 

antibiotic for an infection and that I.Z. had been hospitalized when only one month old 

because of a fever, and was administered an antibiotic via an intervenous feed. Id. at 910. 

The state’s experts testified that I.Z. had a significantly elevated white blood count, blood 

sugar levels well above normal, that I.Z.’s spinal tap was bloody, that I.Z. had both old 

and new blood in her brain, that there was blood within I.Z.’s retinas and vitreous, 

bifrontal subdural hematomas, and that I.Z. also suffered from an apparently life 

threatening event (“ALTE”) in which an infant stops breathing, experiences a change in 

muscle tone (becoming either stiff or floppy), and a change in skin color. Id. at 915. One 

expert testified that I.Z. suffered from shaken baby syndrome and that Del Prete was the 

only person who could have caused I.Z.’s injuries. Id. at 916. One expert testified that a 

shaking motion causes an infant’s bridging veins to stretch, rupture, and bleed, which 

causes hemorrhages to leak into the subdural or subarachnoid space. Prete v. Thompson, 

10 F. Supp. 3d at 916. On cross-examination, this expert testified that if CPR causes 

retinal hemorrhages, this would be rare and only cause a few hemorrhages near the back 
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of the retina. The defense presented testimony that several conditions can cause retinal 

hemorrhages in infants. Id. at 919.  

 A district court concluded that Del Prete had presented a plausible claim of 

innocence and ordered an evidentiary hearing. At this hearing, Dr. Patrick Barnes, the 

same exert who provided two affidavits in Ms. Muñoz’s case, testified about the 

radiological findings. Id. at 921. Dr. Barnes testified that the imaging studies revealed 

chronic collections of fluid between I.Z.’s brain and her skull. Id. at 923. Moreover, the 

imaging studies revealed hemorrhage or thrombosis (clotting) within the chronic 

collections. Id. Dr. Barnes also testified that the CT scan was not consistent with ruptured 

bridging veins because the clotting and bleeding in the CT scans was much smaller than 

that which would have been caused by a ruptured bridging vein. Prete v. Thompson, 10 F. 

Supp. 3d  at 924. Instead, Dr. Barnes posited that cortical venous thrombosis (“CVT”) 

likely caused I.Z.’s brain abnormalities. Moreover, the MRI revealed that the areas of 

bleeding could not be consistent with ruptured bridging veins because they were not 

distributed throughout the space as would occur in a hemorrhage from a rupture in a 

bridging vein. Id. at 926.  

 Dr. Gary Hedlund, a neuroradiologist who testified on behalf of the state, attested 

to the new and old character of the subdural hemorrhages in I.Z.’s brain. Id. at 927. Dr. 

Michael Prange, a biomechanical engineer, testified on behalf of Del Prete that the 

mechanics of shaking are insufficient to produce brain injury without first causing 

catastrophic neck injury to the victim. Id. at 929. Dr. Patrick Lantz, a pathologist, testified 

that there are a number of conditions, including resuscitation, which can cause retinal 

hemorrhages. Prete v. Thompson, 10 F. Supp. 3d at 930.  
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Dr. Joseph Scheller, a pediatric neurologist, testified that I.Z. did not suffer from 

abusive head trauma. Dr. Scheller supported this conclusion with the absence of edema, 

or swelling, which would be expected with traumatic injury to the brain. Id. at 933. Dr. 

Scheller also found that AHT would be unlikely since I.Z. had no evidence of spinal cord 

injury. Id. Dr. Scheller also testified that there were a number of medical factors in I.Z.’s 

medical records that would suggest that SBS was not the cause of death. Dr. Scheller 

noted that high platelet levels would make I.Z. particularly susceptible to clotting. Id. at 

933. An infection, which I.Z. did suffer from at the time of admission to the hospital, 

would exacerbate the likelihood of clotting.  

 Dr. Scheller testified that the only thing that could cause both acute and chronic 

subdural hemorrhage without edema is seizures. Prete v. Thompson, 10 F. Supp. 3d at 

934. Dr. Scheller testified that he believed I.Z. developed a cortical venous thrombosis 

(clot) due to her high platelet count and this clot caused the vein to leak blood into the 

subdural space. The hemorrhage in the subdural space then leaked into the subarachnoid 

space and this caused a seizure. Id. at 934. This seizure caused hypoxia-ischemia in her 

brain. Dr. Scheller also testified that hypoxia-ischemia can cause children to develop 

retinal hemorrhages.  

 In granting Del Prete’s motion, the Court found the evidence regarding lucid 

intervals to be significant as it meant that the last person with the victim was not 

necessarily an assailant. Since the time of conviction, ample evidence had been 

discovered that suggests that lucid intervals can and do occur, which would lead the 

infant to seem neurologically intact, when she is not. Id. at 956. The Court found that 
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evidence regarding lucid intervals greatly undercut the state’s theory that Del Prete was 

responsible for I.Z.’s injuries. Id. at 957.  

3) New Trial Granted for Drayton Shawn Witt, 2012 

 Drayton Shawn Witt was convicted of murder in 2002 in conjunction with the 

death of his five-month old son, Steven Holt. Steven had pre-existing health conditions. 

Steven was born with the umbilical cord wrapped tightly around his neck, had aspirated 

meconium (fecal matter) and was in respiratory distress.17 Additionally, Steven had low 

blood pressure and low blood flow at the time of his death. From the time of his birth, 

Steven suffered from upper respiratory infections, pneumonia, and seizures. On May 

28th, Steven rolled off his bed. Steven was examined by a nurse who determined that 

Steven was not harmed. On June 1st, Steven’s parents suspected that Steven was 

suffering from seizures and drove him to the hospital. On the way, he suffered a major 

seizure. Drayton performed CPR on Steven while his wife, Steven’s mother, drove them 

to the hospital. At the hospital, doctors concluded that Steven was suffering from 

cardiopulmonary arrest, profound dehydration, probable metabolic acidosis, and possible 

sepsis. The hospital immediately suspected abuse.  

At Witt’s trial, the state presented testimony by experts who testified that Steven 

exhibited the SBS “triad” of symptoms. Multiple doctors testified the triad of symptoms 

indicate shaking. Specifically, Dr. A.L. Mosley testified that subdural blood around 

Steven’s head was caused by violent shaking and that “he couldn’t find another doctor 

who could tell me another explanation for that constellation of symptoms.” Another 

expert, Dr. Teaford, testified that whenever she sees bleeding on the brain and retinal 

                                                 
17 Noah Whitmer also had aspirated meconium at birth.  
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hemorrhages, she is predisposed to believe that the cause is child abuse unless it is proven 

otherwise. Additionally, Dr. Teaford incorrectly testified that retinal hemorrhages have 

different appearances depending on the different mechanisms of injury.  

 In 2012, Witt was given a new trial after successfully arguing that the SBS 

symptoms, upon which his conviction was based, had since been called into serious 

question. Dr. Mosley, who testified that Witt had shaken Steven, stated that he now 

believed Steven died of natural causes. Other physicians testified that Steven’s death may 

have been caused by venous thrombosis. Moreover, after Witt’s conviction, it was 

discovered that the bleeding around Steven’s brain began before his collapse on June 1, 

2000. Dr. Squier testified that the presence of old blood in Steven’s brain indicated that 

something happened to him prior to his collapse on June 1st.  

4) Family Law Case Finds that Parents Did Not Abuse Cameron Wolf, 
2015 
 

In a recent family law case, parents were found to not be a danger to their child 

after their three-month old child, who exhibited symptoms very similar to Noah 

Whitmer’s, died.18 In October of 2012, Cameron Wolf, the son of Jarayha Wolf and 

Jonathan McCleod was admitted to the hospital when he began to deeply wheeze and had 

a blank stare on his face. Prior to this date, Cameron had also exhibited instances of his 

limbs stiffening, brief periods of no breathing, and fussiness. Medical experts who 

examined Cameron Wolf noted that the brain had extensive blood clots throughout. Dr. 

Daniel Sahlein believed that the brain clots – or cerebral venous thrombosis – likely 

                                                 
18 Rachel Blustain, Doctors Said They Shook Their Baby to Death. They Didn’t, The 
Daily Beast, Oct. 3, 2016 at http://www.thedailybeast.com/articles/2016/10/03/doctors-
said-they-shook-their-baby-to-death-they-didn-t.  

http://www.thedailybeast.com/articles/2016/10/03/doctors-said-they-shook-their-baby-to-death-they-didn-t
http://www.thedailybeast.com/articles/2016/10/03/doctors-said-they-shook-their-baby-to-death-they-didn-t
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killed Cameron, and that previous clots had caused prior instances of limbs stiffening or 

trouble breathing. Dr. Sahlein noted that it is likely that the blood found its way around 

the clot through the brain, which caused an overflow of blood throughout the brain.  

Cameron also exhibited symptoms of infection. Peter Cummings noted that 

Cameron had “a rash on his chest, an elevated white blood count, and protein in his 

urine.”19 Cummings observed inflammation and scarring in Cameron’s kidneys, and 

inflammation in blood vessels in the brain. Cummings believed that the infection caused 

Cameron’s body to turn on itself and caused the inflammation of the blood vessels, which 

caused the blood clots.  

Cameron also had retinal hemorrhages. Experts opined that these were not caused 

by shaking because they were not torn or scattered as is in the case with hemorrhages 

caused by shaking. Moreover, the damage to the retinas worsened over the length of 

Cameron’s hospital stay; if shaking had caused the hemorrhaging, the retinas would have 

been fully damaged at the time of Cameron’s admission to the hospital.20  

5) Wisconsin Jury Acquits Child Care Provider, 2017 

Just days ago, in Milwaukee, Wisconsin, caregiver Carrie Heller was found not 

guilty in the death of a 6-month child who was in her care.  Like Noah Whitmer, Ms. 

Heller had only been caring for baby Finley for 2 – 3 weeks.  Like Noah, Finley’s own 

mother admitted she had been “fussy” in the days preceding the time when she became 

unconscious and unresponsive in Ms. Heller’s presence.  Like Ms. Munoz, Ms. Heller 

                                                 
19 Peter M. Cummings, MD is Medical Examiner and Director of Forensic 
Neuropathology, Office of the Chief Medical Examiner, Commonwealth of 
Massachusetts, Boston, MA, USA. 
20 http://www.thedailybeast.com/articles/2016/10/03/doctors-said-they-shook-their-baby-
to-death-they-didn-t.html  

http://www.thedailybeast.com/articles/2016/10/03/doctors-said-they-shook-their-baby-to-death-they-didn-t.html
http://www.thedailybeast.com/articles/2016/10/03/doctors-said-they-shook-their-baby-to-death-they-didn-t.html
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called 911.  At the hospital, it was determined that Finley had a skull fracture, a subdural 

hematoma, edema and unresponsive pupils.  Finley died two days later. 

Unlike in Ms. Munoz’s case, however, Ms. Heller presented expert witnesses to 

explain short falls and lucid intervals, and how severe injuries can result from “normal 

household bumps.”  Despite multiple false confessions by Ms. Heller and a skull fracture 

(not present in Noah Whitmer’s case), Ms. Heller was acquitted in just two hours.  

Milwaukee Journal Sentinel, “Cudahy babysitter found not guilty in the death of a six-

month-old child in her care,”  May 5, 2017. 

 

C) The Scientific Community Rejects the Validity of Shaken Baby 
Syndrome.  

 
Previously almost no one in the scientific mainstream questioned the existence and 

reliability of SBS; today doubt regarding SBS is pervasive in the medical community. See, 

e.g., Szalavitz, The Shaky Science of Shaken Baby Syndrome, TIME (Healthland) (online, 

Jan. 17, 2012); Bazelon, Shaken-Baby Syndrome Faces New Questions in Court, N.Y. 

TIMES (Dec. 2, 2011); Hansen, Unsettling Science, ABA. J. (Dec. 2011); Gabaeff, 

Challenging the Pathophysiologic Connection Between Subdural Hematoma, Retinal 

Hemorrhage and Shaken Baby Syndrome, 12 W. J. EMER. MED. 144 (2011) (App. Tab 40) 

(“It appears that SBS does not stand up to an evidence-based analysis.”); Miller, et al. 

Overrepresentation of Males in Traumatic Brain Injury of Infancy and in Infants with 

Macrocephaly: Further Evidence that Questions the Existence of the Shaken Baby 

Syndrome, 31 AM. J. FORENSIC MED. PATH. 165, 169 (2010) (App. Tab 53) (“Several 

recent observations have converged to raise serious questions about SBS and whether 

shaking alone can cause the triad. . . .How could such a diagnosis based on such flimsy 
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evidence and with such far-reaching implications become so entrenched in pediatric and 

legal medicine?”); Talbert, Shaken Baby Syndrome: Does It Exist?, 72 MED. HYPOTHESIS 

131 (2009); Anderson, Does Shaken Baby Syndrome Really Exist?, DISCOVER (Dec. 2, 

2008); Gena, Comment, Shaken Baby Syndrome: Medical Uncertainty Casts Doubt on 

Convictions, 2007 WIS. L. REV. 701, 710 (“Today, there is no consensus among medical 

professionals as to whether the symptoms that have traditionally been attributed to SBS 

are necessarily indicative of shaking.”); Leestma, “Shaken Baby Syndrome”: Do 

Confessions by Alleged Perpetrators Validate the Concept, 11 J. AM. PHYS. AND 

SURGEONS 14, 15-16 (2006) (“It should be apparent that from virtually every perspective 

many flaws exist in the theory that shaking is causative.”); Uscinski, Shaken Baby 

Syndrome: An Odyssey, 9 J. AM. PHYS. AND SURGEONS 76 (2004) (SBS is “a widely 

proclaimed yet still hypothetical supposition”); Lyons, Note, Shaken Baby Syndrome: A 

Questionable Scientific Syndrome and A Dangerous Legal Concept, 2003 UTAH L. REV. 

1109 (“Shaken baby syndrome . . . quite possibly does not exist.”); V. DiMaio, et al., 

FORENSIC PATHOLOGY 362 (2d ed. 2001) (“[We] have grave reservations as to the 

existence of SBS.”); Lloyd Dec. ¶ 10 (“Based on research to date, the current 

understanding in the biomechanics field is that SBS is not a valid mechanistic explanation 

for the triad findings in infants”). 

 In the President’s Council of Advisors on Science and Technology (PCAST) 

Report to the President on Forensic Science in Criminal Courts: Ensuring Scientific 

Validity of Feature-Comparison Methods, PCAST specifically noted that “there are 

issues related to the scientific validity of other types of forensic evidence that are beyond 
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the scope of this report but require urgent attention – including arson science and abusive 

head trauma (commonly referred to as “Shaken Baby Syndrome”).21   

 The Swedish Agency for Health Technology Assessment and Assessment of 

Social Services released a report called “Traumatic Shaking: The role of the triad in 

medical investigations of suspected traumatic shaking.” The systematic review revealed 

that there is “low quality” scientific evidence that the triad can be associated with 

traumatic shaking. Moreover, there is insufficient scientific evidence on which to assess 

the diagnostic accuracy of the triad in identifying traumatic shaking.22  

In “Wrongful Convictions and the DNA Revolution”, Keith A. Findley discusses 

flawed science and the new age of innocents.23 Findley highlighted the movement in 

exoneration beyond DNA forensic testing. DNA has been a powerful tool in the 

innocence movement, but in reality, only a small portion of innocence cases have DNA 

evidence. As such, when looking forward at the next generation of innocence cases, it is 

likely that the recognition of innocence will be broader, and instead of relying on clear 

cut DNA evidence, will rely on instances in which the bases of prosecution has been 

undermined with science since the time of conviction. SBS cases are a part of this next 

generation of innocence cases. Flawed science has played a significant role in wrongful 

                                                 
21 PCAST, Report to the President on Forensic Science in Criminal Courts: Ensuring 
Scientific Validity of Feature-Comparison Methods, Sep. 2016 at 
https://obamawhitehouse.archives.gov/sites/default/files/microsites/ostp/PCAST/pcast_fo
rensic_science_report_final.pdf.  
22 Swedish Agency for Health Technology and Assessment of Social Services, Traumatic 
Shaking – The Role of the Triad in Medical Investigations of Suspected Traumatic 
Shaking, 2016 at 
http://www.sbu.se/contentassets/09cc34e7666340a59137ba55d6c55bc9/traumatic_shakin
g_2016.pdf.  
23 Daniel S. Medwed, Wrongful Convictions and the DNA Revolution: Twenty-Five Years 
of Freeing the Innocent, Cambridge University Press Cambridge, United Kingdom 2017.  

https://obamawhitehouse.archives.gov/sites/default/files/microsites/ostp/PCAST/pcast_forensic_science_report_final.pdf
https://obamawhitehouse.archives.gov/sites/default/files/microsites/ostp/PCAST/pcast_forensic_science_report_final.pdf
http://www.sbu.se/contentassets/09cc34e7666340a59137ba55d6c55bc9/traumatic_shaking_2016.pdf
http://www.sbu.se/contentassets/09cc34e7666340a59137ba55d6c55bc9/traumatic_shaking_2016.pdf
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convictions. In SBS cases generally, “science” is the basis for the entire case, and 

evidence of SBS is used to attest to the defendant’s mental state. In SBS cases, science 

also goes towards proving the identity of the assailant – often resulting in testimony that 

because of the nature of the brain injuries, the last person with the child must have 

committed a crime.  

In a 2009 paper by the American Academy of Pediatrics (AAP) walked back from 

previous iterations regarding SBS to state: “the mechanics and resultant injuries of 

accidental and abusive head trauma overlap.” Cindy W. Christian, et al., Abusive Head 

Trauma in Infants and Children, 123 Pediatrics 1409, 1410 (2009). Physicians now 

acknowledge that the triad of symptoms previously associated with SBS/AHT can also be 

caused by a myriad of “mimics” – similar symptoms caused by other disorders, 

conditions, and accidents. Id. at 195.  

In fact, Dr. Guthkelch, credited with “creating” the SBS diagnosis, now 

strenuously counsels against medical professionals making such a diagnosis based solely 

on the presence of the triad of symptoms. Compare A. Norman Guthkelch, Problems of 

Infant Retino-Dural Hemorrhage with Minimal External Injury, 12 HOUS. J. HEALTH L. 

& POL’Y 201 (2012) with A. Norman Guthkelch, Infantile Subdural Hematoma and its 

Relationship to Whiplash Injuries, BR. MED. J. May 22:2 (5759):430–431 (1971); see 

also Ex parte Henderson, 384 S.W.3d 833, 833-34 (Tex. Crim. App. 2012 (medical 

examiner, who testified for the state at trial, switched sides at the evidentiary hearing and 

stated “he now believes that there is no way to determine with a reasonable degree of 

medical certainty whether [the victim’s] injuries resulted from an intentional act of abuse 

of an accidental fall”).  
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Dr. Barnes has focused the second half of his career on encouraging medical 

professionals to maintain an open mind when examining a child who exhibits the triad of 

symptoms. Dr. Barnes wrote that by 2006, supporters of the SBS/AHT hypothesis widely 

recognized that there are many mimics of SBS/AHT. Barnes et al., Shaken Baby 

Syndrome, Abusive Head Trauma & Innocence: Getting it Right, 12 HOUS. J. HEALTH L. 

AND POL’Y 209, 22. But he also wrote: “Given the disagreements between various 

organizations and the lack of consensus within organizations, it is increasingly difficult to 

gauge the extent to which doctors agree in general...on whether abuse may be determined 

based on specific medical findings.” Id. at 23. In the decade following this article, 

however, there has been a significant shift in opinion. 

1) New Evidence Indicates that an Impact and/or an Underlying Condition 
is Necessary to Cause the Triad of Symptoms.  
 
Ms. Muñoz’s conviction in January 2010 was based exclusively on the SBS 

hypothesis. Although the SBS hypothesis as a whole has not been eradicated, relevant 

aspects of the “diagnosis” – all of which are pertinent in Ms. Muñoz’ case – have been 

undermined to such a degree that they can be considered new evidence that was not 

available to Ms. Muñoz at her trial. Many courts have recognized that the intense debate 

in the scientific community over the SBS hypothesis is grounds to subject the theory to 

additional scrutiny, which has led judges to grant new trials where a jury must be 

instructed about the controversy surrounding the theory and its relevance in a particular 

case. These judicial proceedings have resulted in the acquittal or vacation of a conviction 

in child abuse cases. 

For instance, recent research in the field of medicine and biomechanics has failed 

to prove that shaking alone is sufficient to cause the triad of symptoms in an infant. 
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Shaking studies in animals have failed to show that shaking is sufficient to cause the 

injuries seen in cases of SBS. Binenbaum G, et al. An animal model to study retinal 

hemorrhages in nonimpact brain injury, 11 J. OF AMER. ASSOC. FOR PEDIATRIC 

OPTHALMOLOGY AND STRABISMUS 1 (2006); Serbanescu, et al., Natural animal shaking: 

a model for non-accidental head injury in children? Eye (2008); Coats et al., Cyclic head 

rotations produce modest brain injury in infant piglets. J NEUROTRAUMA (2017), 

available at doi:10.1089/neu.2015.4352.  

Instead, “doctors have found that accidents and a series of diseases in some cases 

produce “the triad” in infants.”24 Thus, an infant exhibiting the triad of symptoms 

associated with the SBS hypothesis frequently has either undergone an impact or had an 

underlying pre-existing health condition rendering him more susceptible to injury. 

Schuman, et al., Severe Retinal Hemorrhages with Retinoschisis in Infants are Not 

Pathognomonic for Abusive Head Trauma, J. FORENSIC SCI., Dec. 16, 2016.  

Ms. Muñoz, who has steadfastly maintained her innocence since she was first 

accused (just hours after helping to save Noah’s life) asks the Court to grant her a writ of 

actual innocence. Ms. Muñoz submits that there is now significant scientific support for 

the proposition that, in cases like Noah’s, where the infant exhibited no sign of any 

external trauma caused by Ms. Muñoz – and where the records are replete with evidence 

that the infant had previously suffered a head trauma while in his parents’ custody and 

had pre-existing medical conditions – a conviction based on a presumption of shaking 

was completely inappropriate. 

                                                 
24 Debbie Cenziper, A Disputed Diagnosis Imprisons Parents, THE WASHINGTON POST, 
Mar. 20, 2015 at http://www.washingtonpost.com/graphics/investigations/shaken-baby-
syndrome/.  

http://www.washingtonpost.com/graphics/investigations/shaken-baby-syndrome/
http://www.washingtonpost.com/graphics/investigations/shaken-baby-syndrome/
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 Although it is extremely fortunate that Noah survived this series of strokes or 

seizures and is now a thriving second grader (probably in large part due to Ms. Muñoz 

trained efforts to keep him alive until medical personnel arrived), there obviously is no 

autopsy reports or a thorough set of lab reports that normally accompany the death of a 

child; such information is often the source for post-trial testing that reveals the true cause 

of the infant’s death. But the thousand-page medical record in Noah’s case do contain a 

great deal of relevant information that supports several alternate explanations of Noah 

Whitmer’s injuries, and demonstrates how the Commonwealth ignored every alternative 

avenue once they had received the completely false information that Ms. Muñoz had 

“confessed.”  

2) Traumatic Head Impact Can Manifest Itself in a Way that Mimics Shaken 
Baby Syndrome. 
 

 As far back as the 1980s, researchers began questioning whether violent shaking 

alone can, from a biomechanical standpoint, produce the triad of symptoms associated 

with SBS. Ann-Christine Duhaime posited in a 1987 study that “[T]he shaken baby 

syndrome, at least in its most severe acute form, is not actually caused by shaking alone. 

Although shaking may . . . be a part of the process, it is more likely that such infants 

suffer blunt impact.” Ann-Christine Duhaime, et al., The shaken baby syndrome: A 

clinical, pathological, and biomechanical study, 66 J. NEUROSURG. 409 (1987) at 414. 

She went on to describe the SBS hypothesis as “implying a mechanism of injury which 

does not account mechanically for the radiographic or pathological findings.” Duhaime 

AC, et al. ‘Shaken baby syndrome’: A misnomer?, 4 J. PEDIATR. NEUROSCI. 77, 85 

(1988). In 2001, John Plunkett published an article describing falls by children, and 

witnessed by caretakers, that produced the triad of symptoms associated with SBS. 
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Plunkett urged diagnostic physicians examining a child with the triad to consider whether 

caretakers report that the child has fallen recently. John Plunkett, Fatal Pediatric Head 

Injuries Caused by Short-Distance Falls, 22 AM. J. OF FOREN. MED. & PATH. 1, 10 

(2001). In Noah’s case, the father reported a witnessed trauma – a wooden plaque falling 

on Noah’s head. But this incident was abandoned as soon as the alleged report of a 

confession surfaced. 

 The proposition that blunt impact, rather than shaking alone, is necessary to 

produce SBS symptoms did not garner substantial support in the medical community 

until the last several years. In 2009, the American Academy of Pediatrics recommended 

substituting the term “abusive head trauma” “rather than a term that implies a single 

injury mechanism, such as shaken baby syndrome.” Cindy W. Christian et al., Abusive 

Head Trauma in Infants and Children, 123 PEDIATRICS 1409, 1410 (2009).  

3) The Emerging Concept of Lucid Intervals  
 

Lucid intervals explain how it is possible that a child could experience a traumatic 

head injury, exhibit few serious symptoms (that is, have a lucid interval), and at a later 

date, exhibit the triad. Substantial evidence suggests that Noah’s acute brain injury may 

have been the result of spontaneous re-bleeding of an older injury without any new 

trauma. Deborah Tuerkheimer, The Next Innocence Project: Shaken Baby Syndrome and 

the Criminal Courts, 87 WASH. UNIV. L. REV. 1, 18 (2009). This diagnosis is supported 

by the presence of old blood clots in Noah Whitmer’s brain, which suggest that there was 

a pre-existing condition that caused new bleeding in his brain. The old blood could have 

been the result of normal compression during birth or the plaque that fell on Noah’s head 

ten days before being admitted to the hospital. Moreover, according to biomechanical 
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studies, the bleeding seen in Noah’s brain could not possibly be caused by shaking absent 

neck injury. Noah did not exhibit any neck or spine injuries or bruising.  

The Commonwealth would likely not have been so quick to abandon the fact that  

Noah Whitmer had experienced a head trauma within two weeks of his seizures had the 

issue of “lucid intervals” been well-established in 2010. Scientists have now embraced 

the fact that infants, children and even adults can experience both minor and major head 

trauma and appear normal for a period of time before it is discovered there has been 

bleeding in their brain since the trauma.  

The fact that a plaque had dropped on Noah’s head prior to this day is significant, 

because according to Dr. Barnes, earlier accidental trauma can provide a pre-existing 

condition, increasing the chances that something (such as infection or dehydration) will 

trigger a venous thrombosis. WAI App. 294 at ¶¶ 14-15. Even the Commonwealth’s 

experts agree that Noah had at least one cortical thrombosed vein, visible on his MRI. Dr. 

Barnes has sworn unequivocally that a cortical thrombosed vein simply cannot be caused 

by shaking. The injury caused by the plaque falling on Noah’s four-month-old head may 

well explain the “old” blood noted by all the doctors. As both Drs. Barnes and Uscinski 

noted, blood collections left in the head following the routine trauma associated with 

birth can also create a pre-existing condition that can be aggravated by infection, 

dehydration, or other causes. WAI App. 292 at ¶ 5; WAI App. 279-80 at ¶ 14. 

4) New Evidence Indicates that Injury During Birth Can Cause “The Triad” 
 

 In 2002, Drs. Jenny, Hymel and Block, all prominent child abuse pediatricians, 

published an article identifying a wide range of nontraumatic etiologies for subdural 

hemorrhages. Hymel et al., Intracranial Hemorrhage and Rebleeding in Suspected 
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Victims of Abusive Head Trauma: Addressing the Forensic Controversies, 7 Child 

Maltreatment 329, 331, 332, 342-343 (2002). These included prenatal, perinatal and 

pregnancy-related conditions, birth trauma, and clotting disorders. Id.  

 In 2012, an article was published that linked perinatal subdural hematoma to 

chronic subdural hematoma in infants and the misdiagnosis of abusive head trauma, or 

SBS. Steven C. Gabaeff, Investigating the possibility and probability of perinatal 

subdural hematoma progressing to chronic subdural hematoma, with and without 

complications, in neonates, and its potential relationship to the misdiagnosis of abusive 

head trauma, LEG MED (Tokyo), June 2013. Perinatal subdural hematoma can occur with 

any augmentation to labor, forceful pushing, or malpositioning of the fetus. Id. at 2. Any 

and all of these factors can contribute to increased force on the baby’s head during birth, 

which causes perinatal subdural hematoma. Perinatal subdural hematoma can 

spontaneously lead to rebleeding in the brain. This rebleeding may occur in the site of the 

original bleeding, or may spread to new areas of the brain. Id. at 4. Perinatal subdural 

hematomas are now thought to be a cause of the traid of symptoms. Id. at 10.  

5) New Evidence Indicates that Alternate, Non-Traumatic underlying 
medical conditions (“Mimics”) can cause “the triad.” 

 
 There are a number of underlying conditions that can manifest themselves in the 

same triad of symptoms associated with SBS. These underlying conditions include 

infection, stroke, meningitis, and dehydration – the first two which Noah had, the other 

two which Noah could have had. Advancements in science have shown that it is probable 

that these alternate conditions or mimics caused the symptoms exhibited by Noah 

Whitmer. As set forth above, courts have found that the presence of the probable alternate 

causes of the symptoms seen in SBS cases is grounds for post-conviction relief.  
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i. Infection Could Cause the Symptoms Exhibited by Noah 
Whitmer. 
 

 Developments in science show that an infection could have caused the symptoms 

exhibited by Noah Whitmer. Andrew P. Sirotnak, Medical Disorders that Mimic Abusive 

Head Trauma, in Abusive Head Trauma in Infants and Children, A Medical, Legal, and 

Forensic Reference 191, 193-214 (2006); M. Denise Dowd, Epidemiology of Traumatic 

Brain Injury: Recognizing Unintentional Head Injuries in Children, in Abusive Head 

Trauma in Infants and Children, a Medical, Legal, and Forensic Reference 11, 12-14 

(2006). Noah’s medical records show that doctors ran blood, urine, and sputum cultures 

within hours of Noah’s hospital admissions and that Noah tested positive for pneumonia, 

strep, and staphylococcus aureus infections. Pet. Ex. A at 237-39; 907-14. These 

symptoms persisted through April 28, Noah’s ninth day in the hospital. Id. at 650; 658-

59. Dr. Barnes has submitted that infection is a common trigger for cortical venous 

thrombosis in infants. WAI App. 292-93 at ¶¶ 4, 7.  

 Likewise, Noah’s medical records show that Noah had an unidentified breathing 

issue that pre-dated the incident on April 20. Dr. Hulver, one of the Commonwealth’s 

witnesses at trial, saw Noah for his four-month check-up just days before the incident, 

and testified that the Whitmers reported at that time that Noah had been wheezing when 

breathing. Tr. 1/21/10 at 78. This is consistent with hospital reports showing Noah to 

have white and tan fluids suctioned from his lungs on multiple occasions throughout his 

stay. Pet. Ex. A at 907-95. Moreover, the imaging that the hospital did of Noah’s chest 

revealed that his infection had spread through his lungs. Id. at 213; 216; 217; 223. Notes 

in Noah’s medical records indicate that Noah may have had a genetic predisposition that 
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triggered his injuries.40 Id. at 85. But doctors at Fairfax INOVA did literally nothing to 

pursue these avenues of medical investigation. 

 A growing consensus has emerged that infection may cause venous thrombosis, 

which would then cause a subdural hematoma. Noah Whitmer had an infection and a 

cortical thrombosed vein. A 2011 study revealed, “acute infections diagnosed in hospital 

or treated in the community were associated with a markedly increased risk of VTE 

[venous thromboembolism].” Schmidt et. al., Acute infections and venous 

thromboembolism, J. INT’L MED., June 2012. Noah tested positive for pneumococci, 

staphylococci and streptococci. A 2011 study found that there was a stronger association 

between venous thrombosis and pneumococci, staphylococci and streptococci. Id. 

ii. New Evidence Indicates that Pediatric Cortical Venous 
Thrombosis (“CVT”) can cause “The Triad.” 
 

 Cortical Vein Thrombosis (CVT) has long been an overlooked differential 

diagnosis for SBS/AHT. A recent study revealed that children with CVT are likely to 

exhibit the triad of symptoms. Ritchey, et al., Pediatric Cortical Vein Thrombosis 

Frequency and Association with Venous Infarction, 43 STROKE 3, March 2016.  

Only recently have doctors realized the importance of considering CVT when 

making a medical diagnosis. Krasnokutsky, Cerebral Venous Thrombosis: A Potential 

Mimic of Primary Traumatic Brain Injury in Infants, 197 AMER. J. ROENTGENOLOGY, 

Sep. 2011. Importantly, trauma such as a short fall or being hit from an object falling 

from a two-meter height have been shown to cause CVT. Taha JM, Crone KR, Berger 

TS, et al. Sigmoid sinus thrombosis after closed head injury in children, NEUROSURGERY 

                                                 
40 Noah’s family history includes his grandfather experiencing febrile seizures as an 
infant, muscular dystrophy, and chromosomal abnormalities.  
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1993; 32:541–546. In Noah Whitmer’s case, a plaque fell from a wall onto his head seven 

to ten days before he was admitted to the hospital.  

One of the more important features of CVT, previously unknown, is that in cases 

of CVT, patients present with delayed signs and symptoms, as long as two weeks after a 

traumatic event. Krasnokutsky, Cerebral Venous Thrombosis: A Potential Mimic of 

Primary Traumatic Brain Injury in Infants, 197 AMER. J. ROENTGENOLOGY, Sep. 2011, 

citing Rich C, Gill JC, Wernick S, et al. An unusual cause of cerebral venous thrombosis 

in a four-year-old child, STROKE 1993. The time period between a trauma or injury is 

now called “a lucid interval” and is now believed to be prevalent in cases that have 

previously been diagnosed as AHT/SBS. The prevalence of lucid intervals in cases of 

CVT, previously diagnosed as AHT/SBS, means that it can no longer be assumed that the 

injury occurred immediately before the child exhibits symptoms. It is now it is difficult to 

establish the precise timing between the inciting event and the development of CVT, as 

well as the time between the onset of CVT and symptom onset. Berfelo et al. Neonatal 

cerebral sinuvenous thrombosis from symptom to outcome, STROKE 2010. A lucid 

interval necessarily negates the assumption that the last person hilding the baby was an 

assailant.  

 CVT is an alternative, and probable, explanation for Noah Whitmer’s injuries that 

was neither ruled in nor ruled out by the State’s expert witnesses. First, Noah’s symptoms 

almost perfectly fit the clinical criteria for venous thrombosis. He was a male, with a 

history of lethargy, dehydration, infection, and possibly seizures. Second, it is undisputed 

that some of the bleeding around Noah’s brain existed prior to the incident on April 20, 

2009. Both the Commonwealth’s and the defense’s witnesses testified that there was both 
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old and new blood in Noah’s brain. This testimony strongly suggests that, had CVT been 

a more prevalent consideration at the time of Ms. Muñoz’s conviction, experts would 

have concluded that Noah’s cause of injury was CVT, and not SBS. 

Relatedly, cerebral venous thrombosis, (“CVST”), is seen through bleeding, 

including subdural, subarachnoid and subapical hemorrhage and subdural effusion. There 

is a striking male predominance (up to 75%) in infant CVST. At least 10% of infants with 

CVST are asymptomatic and others have non-specific presentation including depressed 

consciousness, lethargy, poor feeding, vomiting or seizures. Seventy-five percent of 

infants with CVST had infection; 4% experienced recent head trauma. Squier, The 

“Shaken Baby” Syndrome: Pathology and Mechanisms, ACTA NEUR 1, 15-17 (2011). As 

stated, Noah Whitmer had a prior head injury and a current infection.  

iii. New Evidence Indicates that Cardiopulmonary Resuscitation 
can cause the Retinal Hemorrhaging Exhibited by Noah 
Whitmer.  
 

The Commonwealth presented witnesses who suggested that it would be unlikely 

for cardiopulmonary resuscitation (“CPR”) to cause retinal hemorrhaging. In fact, 

medical studies dispute this finding. Specifically, studies have shown that CPR produces 

retinal hemorrhages as a result of forceful, increased intrathoracic pressure. Weedn, et al., 

Retinal Hemorrhage in an Infant After Cardopulmonary Resuscitation, AMER. J. OF 

FORENSIC MED. & PATHOLOGY, April 1990. In this article, the authors conclude that 

“retinal hemorrhage in early childhood commonly indicates physical abuse” with the 

caveat that “a history of cardiopulmonary resuscitation should be included in the list of 

causes of retinal hemorrhages in children.” Id.  
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 Since the trial, studies have been conducted that suggest that the extent of retinal 

hemorrhaging is not indicative of the kind of trauma undergone by the infant. Matshes, 

Retinal and Optic Nerve Sheath Hemorrhages Are Not Pathognomonic of Abusive Head 

Injury, 16 PROC. OF THE AMER. ACAD. OF FORENSIC SCI. 272 (2010). An ophthalmologic 

pathologist concluded that the severity of retinal hemorrhages was more related to 

survival time with a blood pressure producing heart beat and cerebral edema than to the 

mechanism of injury. The study found that where there is increased intracranial pressure, 

and prolonged resuscitation efforts, retinal hemorrhages of all kinds follow, regardless of 

the traumatic or non-traumatic condition that brought about the hypoxia. The study 

concluded that eye evaluations are of “limited value” in child death investigations. Id. 

 This evidence directly contradicts the testimony of all of the Commonwealth’s 

experts. The experts testified that Noah’s retinal hemorrhages were not the result of CPR, 

but did not offer substantiation for this conclusion. Instead, Dr. Futterman only offered 

that the hemorrhages were bilateral, meaning in both eyes, and that the hemorrhages were 

retinal and preretinal. Tr. 1/13/2010 at 50. It is now believed that when evaluating a child 

with retinal hemorrhages, all differential diagnoses should be considered before 

concluding on a mechanism of abuse. Tiffany Shiau, Retinal Hemorrhages in Children 

the Role of Intercranial Pressure, ARCH. PEDIATR. ADOLESC. MED. (Fall 2012). Clearly, 

this method of diagnosis was not followed by the doctors of Fairfax-INOVA that 

assumed child abuse before considering any real differential diagnoses.   

 Moreover, many different kinds of retinal hemorrhages exist. Id. This includes 

preretianl, subhyaoid, intraretinal, blot hemorrhages, or splintered hemorrhages. When 

Dr. Futterman, who testified that Noah’s retinal hemorrhages resulted from rotational 
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acceleration, was questioned on the kinds of retinal hemorrhages, and the layers of retinal 

hemorrhages, he was unable to describe or name any other than those with which he 

diagnosed Noah. Tr. 1/13/2010 at 89-91. Dr. Futterman was unable to testify to the layer 

of the retina that the injury occurred. Tr. 1/13/2010 at 89. Dr. Futterman was unable to 

testify to the shape of the retinal hemorrhaging. Tr. 1/13/2010 at 90.  

Since Ms. Muñoz’s conviction, new evidence has emerged on the importance of 

the shape and kind of retinal hemorrhages seen in injured and sick children and the kinds 

of activities that can cause retinal hemorrhaging such as CPR. Retinal hemorrhaging that 

are bilateral, flame-shaped, or that extend through all layers of the retina are more likely 

to be associated with shaking.42 Other kinds of retinal hemorrhaging should not be linked 

to shaking.  

iv. New Evidence Indicates that Meningitis can cause “The 
Triad.” 

 
Meningitis could cause the symptoms exhibited by Noah Whitmer, including 

subdural hemorrhage. In fact, the ophthalmologist who examined Noah’s retinal 

hemorrhages said they were consistent with hemorrhages from meningitis, but doctors 

refused to perform a lumbar puncture so a diagnosis was never obtained. Studies have 

also linked meningitis with subdural hematomas and retinal hemorrhages.41 

v. New Evidence Indicates that a Stroke Could Cause Venous 
Thrombosis Exhibited by Noah Whitmer.  

                                                 
42 Togioka BM, Arnald MA, Bathurst MA, et al. Retinal hemorrhages and shaken baby 
syndrome: An evidence-based review, J. EMERG. MED. (2009). 
41 D.R. Chadwick, Viral meningitis, Br. Med. Bull. 10 (75-76)(2006) 1-14. Dinakaran S, 
Chan TK, Roger NK, Brosnahan DM. Retinal hemorrhages in meningococcal septicemia, 
J AAPOS 2002;6:221-3. Campbell DA, Roberts P, Shaw MD. Subhyaloid hemorrhage in 
Haemophilus meningitis, Case report. J. NEUROSURG 1984;61:178-9. Juan Pablo Lopez et 
al., Severe Retinal Hemorrhages in Infants with Aggressive Fatal Streptococcus 
Pneumonia Meningitis, 15 J. AM. ASS. PED. OPHTHAL. STRAB. 97 (2010). 
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The Commonwealth’s position at the trial was that only violent shaking could 

cause the bleeding in Noah Whitmer’s brain. Since Ms. Muñoz’s conviction, there has 

been significant developments in understanding what can cause deep tissue bruises in the 

brain. Dr. Barnes declares that “[w]hat Dr. Hauda concludes are injuries are most likely 

strokes, which are known mimics for, and are often mistaken as, deep brain injuries.” 

WAI App. 434 at ¶ 4. Dr. Hauda concedes that but for these deep brain injuries “non-

accidental trauma was a plausible explanation for [Noah’s] findings but certainly not the 

only explanation.” WAI App. 386 (emphasis added). According to Dr. Hauda, “[f]urther 

evaluation in the hospital identified additional intracranial findings such as cortical 

contusions and injury to the corpus callosum which validated this initial diagnostic 

possibility.” WAI App. 386-87. Thus, Dr. Hauda would be forced to concede that if these 

so-called contusions and injury were actually strokes as Dr. Barnes concluded, then non-

accidental trauma would still be merely be a “plausible explanation” and a “diagnostic 

possibility,” rather than a reliable medical diagnosis. Id. 

 A growing consensus has emerged that strokes may cause venous thrombosis. 

While it was known that strokes could cause venous thrombosis at the time of Ms. 

Muñoz’s trial, only recently have studies emerged indicating that not only can strokes 

cause hemorrhaging and thrombosis, but that hemorrhages in stroke patients can mimic 

traumatic brain injury. MacKenzie, Axonal Injury in Stroke, A Forensic Neuropathology 

Perspective, J. FORENSIC MED PATHOL. 2015. 

D) The Previously Unknown or Unavailable Evidence is Material and, When 
Considered with All of the Other Evidence in the Current Record, Will 
Demonstrate that No Rational Trier of Fact Could Have Found Proof of 
Guilt Beyond a Reasonable Doubt.  
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To be material, the evidence in question must be: (1) admissible; and (2) evidence 

that would have a significant impact on the results at a new trial. Carpitcher v. 

Commonwealth, 273 Va. 335, 343-44 (Va. 2007). Here, the previously unknown and 

unavailable evidence about the invalidity of the SBS hypothesis, which has led many 

experts to completely disavow the SBS diagnosis is both admissible and material. Jurors 

were presented with information about a diagnosis that is no longer supported by a 

significant portion of the scientific and medical community. 

There can be no doubt that presentation of the shift in science regarding SBS 

would have had a significant effect on the jury’s verdict. Any reasonable juror could have 

had a reasonable doubt about the SBS diagnosis (and Ms. Muñoz’s criminal liability) 

after hearing that SBS has been questioned and rejected and that many of the symptoms 

Noah presented may be caused by other medical conditions or trauma. Ms. Muñoz 

therefore satisfies § 19.2-327.11 (vii). Additional expert testimony regarding the cause of 

the injuries and the science surrounding this medical diagnosis would no doubt be 

admissible and undeniably material.  

To be material, the new evidence underlying the Writ of Actual Innocence must 

not only be admissible but also must be such as would have a significant impact on the 

outcome of the trial. Carpitcher, 641 S.E.2d at 491.The new evidence underlying this 

petition indisputably meets these standards. Not only would Dr. Barnes’ testimony about 

mimics be very important in the consideration of Ms. Muñoz’s guilt or innocence, the 

context in which his testimony and all expert and treating physicians’ testimonies would 

be placed in the scientific and medical fields would be significantly different than at the 

time of the trial. The new evidence would allow jurors to see that the alternate 
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explanations Dr. Barnes would present had developed support by the medical and 

scientific communities, lending even more weight and credibility to Dr. Barnes, a 

potential key and lynchpin witness in Ms. Muñoz’s defense.  

The new scientific evidence is not merely cumulative, corroborative, or collateral. 

This element of the statute is intended to ensure that defendants are not re-litigating 

issues already raised at trial. See Moore v. Commonwealth, 53 Va. App. 334, 347 (Va. Ct. 

App. 2009) (finding that where the victim’s credibility was tested at trial by various 

accounts and recantations, an additional recantation “would be merely cumulative of 

evidence already in the record”). Here, the scientific evidence that would have been 

presented is indeed new, and not a mere recounting of previous developments in the field. 

The evidence of the shift in the science underlying SBS/AHT diagnoses is certainly new, 

as it marks significant changes in medical and scientific opinions regarding the cause of 

the triad of symptoms previously associated with the diagnosis. The new evidence 

completely undermines the prior bases of the SBS diagnosis, and it offers new (and more 

plausible) explanations for the symptoms commonly exhibited by infants in such cases. 

CONCLUSION 

 For these reasons, Ms. Muñoz respectfully requests that this Court grant her Writ 

of Actual Innocence based on Non-Biological Evidence.  

     Respectfully submitted,      
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